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(O Presidential Order Regarding the Proposed Acquisition of Lattice Semiconductor Corporation by China Venture Capital Fund
Corporation Limited, The White House 13 September 2017, available at https: //www. whitehouse. gov/the — press — office/

2017/09/13/order — regarding — proposed — acquisition — lattice — semiconductor — corporation ( last visited December 10,

2018).
@ RTRERFEHE TG, A= (W) 1 4.
® U. S. Department of the Treasury, “Statement on the President’s Decision Regarding Lattice Semiconductor Corporation”

Washington, D. C., 13 September 2017, available at https: //www. treasury. gov/press — center/press — releases/Pages/
sm0157. aspx (last visited December 10, 2018) .
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(O Presidential Order Regarding the Proposed Acquisition of a Controlling Interest in Aixtron SE by Grand Chip Investment GmbH,
The White House, 2 December 2016, available at https: //obamawhitehouse. archives. gov/the — press — office/2016/12/02/
presidential — order — regarding — proposed — acquisition — controlling — interest (last visited December 10, 2018) .

@ Angebotsunterlage-Freiwilliges iibernahmeangebot der Grand Chip Investment GmbH an die Aktionire der Aixtron SE of 29 July
2016, p. 31.

® See H. L. Clark and W. Clark, “Six Crucial Points About the Prohibition on Chinese Investors’ Acquisition of U. S. Aixtron” ,
(January 2017) 21 No. 1. The M&A Lawyer 11, p. 12. See also the voluntary tender offer of Grand Chip Investment GmbH to the
shareholders of Aixtron SE of 29 July 2016, available at https: //www. bafin. de/SharedDocs/Downloads/DE/
Angebotsunterlage/ aixtron. pdf%3F_ _ blob% 3DpublicationFile% 26v%3D2 + &cd = 6&hl = de&et = cInk&gl = de (last visited
December 10, 2018) .

@  Ad-hoc Information from AIXTRON SE of 24 October 2016 ; Widerruf der Unbedenklichkeitshescheinigung und Wiederaufnahme
des Priifverfahrens durch das Bundeswirtschaftsministerium im Rahmen der iibernahme durch die Grand Chip Investment GmbH
available at http; //www. dgap. de/dgap/News/adhoc/aixtron — widerruf — der — unbedenklichkeitsbescheinigung — und -
wiederaufnahme — des — pruefverfahrens — durch — das — bundeswirtschaftsministerium — rahmen - der — uebernahme — durch -
die — grand — chip — investment — gmbh/? newsID =967883 (last visited December 10, 2018) .

® CFIUS Hearing before the U. S. Senate Committee on Banking, Housing, & Urban Affairs, on 14 September, 2017, Majority
Press Releases Crapo Statement CFIUS Hearing, available at https: //www. banking. senate. gov/public/index. ¢fm/2017/9/
crapo — statement — at — cfius — hearing (last visited December 10, 2018 ) , Minority Press Releases Brown Opening Statement at
Banking Committee Hearing on the Committee on Foreign Investment ( CFIUS ), available at https: //
www. banking. senate. gov/public/index. ¢fm/2017/9/brown — opening — statement — at — banking — committee — hearing — on —
committee — on — foreign — investment — cfius (last visited December 10, 2018) .

© See Bloomberg news 6 June 2017, Mnuchin Seeks Lawmakers’ Help to Fix Foreign Investment Panel, available at https: //
www. bloomberg. com/news/articles/2017 - 06 — 06/mnuchin — seeks — lawmakers — help — to — fix — foreign — investment —
panel (last visited December 10, 2018) ; Reuters online 8 November 2017, U. S. Lawmakers Introduce Bipartisan Bills on Foreign
Investment amid China Worries, available at https: //www. reuters. com/article/us — usa — regulation — m — a/u — s — lawmakers —
introduce — bipartisan — bills — on —foreign — investment — amid — china — worries —idUSKBN1D8267 (last visited December 10, 2018).

@ SULEE kR 25 KBRS Malmstrom (915, EEITE R B IR SIS R — MR BI B A T 5
I HE, available at https: //www. bmwi. de/Redaktion/DE/Downloads/E/eckpunktepapier — proposals — for — ensuring — an —
improved — level — playing — field — in — trade — and — investment. html (last visited December 10, 2018) ,

® European Commission, Proposal for a Regulation of the European Parliament and of the Council Establishing a Framework for
Screening of Foreign Direct Investments in the European Union, Brussels 13 September 2017 ( COM (2017) 487 final, available
at https: //ec. europa. eu/transparency/regdoc/rep/1/2017/EN/COM -2017 - 487 - F1 — EN — MAIN - PART - 1. PDF (last
visited December 10, 2018) .
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@ See Curtis J. Milhaupt and Zhang Wentong, “Beyond State Ownership: State Capitalism and the Chinese Firm”, (2015) 103
The Georgetown Law Journal 665, pp. 671 et seq.

@ See Mark Wu, “The ‘China, Inc. > Challenge to Global Trade Governance”, (2016) 57 Harvard International Law Journal
261, pp. 269 et seq.

® Seee. g XINHUA Net 25 May 2017, China Calls US for Fair Play in Trade and Investment , available at http: //
news. xinhuanet. com/english/2017 —05/25/c_ 136314256. him (last visited December 10, 2018) ; News Blog by the Institute
of European Studies of the Chinese Academy of Social Sciences, China, Germany Face Tensions of Acquisitions, 21 August
2017, available at http: //ies. cass. cn/english/chinare/cere/201611/120161122_ 3286012. shiml (last visited December 10,
2018) ; South China Morning Post International Edition online 16 September 2017, Trump “ Unwise” to Block Chinese Chip
Maker Deal, Xinhua Says, available at http: //www. scmp. com/news/ china/diplomacy — defence/article/2111486/trump —
unwise — block — chinese — chip — maker — deal — xinhua — says (last visited December 10, 2018) .

@ For a survey see H. Wang and L. Miao, China goes Global-How China’s Overseas Investment is Transforming lts Business
Enterprises (Palgrave Macmillan Basingstoke, 2016) , pp. 59 et seq.

G  RTHEIRFE M WG B TEAR R B3 H7, 204 F. Pallas, “Haier; A Case Study on How One of China’s First Global Brands
Keeps Expanding”, in Rien T. Segers (ed. ), Multinational Management-A Casebook on Asia’s Global Market Leaders
(Switzerland: Springer International Publishing, 2016) , pp. 55 et seq.
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O FFIENEGITIIY, 2L Michelle Haveman and Jeroen Vochteloo, “Huawei: A Case Study on a Telecom Giant on the
Rise”, in Rien T. Segers (ed. ), Multinational Management-A Case book on Asia’s Global Market Leaders ( Switzerland .
Springer International Publishing, 2016) , pp. 75 et seq,

@ See report in the New Times online edition 21 February 2008, Sale of 3Com to Huawei is Erailed by U. S. Security Concerns,
available at http: //www. nytimes. com/2008/02/21/business/worldbusiness/21iht — 3com. 1. 10258216. html ( last visited
December 10, 2018) .

@ KT M HG IR R IR B 98, 20 Yao Shujie and Wang Pan, China’s OQutward Foreign Investments and Impact on
the World Economy (Palgrave Macmillan Basingstoke, 2014) , pp. 63 et seq.,

@  F TR R AR A A TN 22 BIBFSE, 2 0L F. J. Gellert, “Lenovo: A Case Study on Strengthening the Position
in the Europen Market Through Innovation”, in Rien T. Segers (ed. ), Muliinational Managemeni-A Casebook on Asia’s Global
Market Leaders ( Switzerland; Springer International Publishing, 2016) , pp. 95 et seq.,

® National Committee on U. S. -China Relations, New Neighbors: 2017 Update-Chinese Investment in the United States by
Congressional District, National Committee on U. S. -China Relations/Rhodium Group, April 2017, available at http: //
rthg. com/reports/new — neighbors — 2017 — update — chinese — fdi — in — the — united - states — by — congressional — district (last
visited December 10, 2018) , p. 2.

® U.S.-China Economic and Security Review Commission, Report to Congress, 114" Congress-Second Session ( Washington,
D. C. 2016) and accompanying letter of chairpersons Shea and Bartholomew of 16 November 2016, pp. 61 et seq. , available at
https: //www. usce. gov/Annual_ Reports/2016 — annual — report — congress (last visited December 10, 2018).

(@ National Committee on U. S. -China Relations, New Neighbors: 2017 Update-Chinese Investment in the United States by
Congressional District, National Committee on U. S. -China Relations/Rhodium Group, April 2017, pp. 3 et seq.
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@ U.S. -China Economic and Security Review Commission, Report to Congress, 114" Congress-Second Session ( Washington,
D. C. 2016) and accompanying letter of chairpersons Shea and Bartholomew of 16 November 2016, p. 63.

@ See Rhodium Group, Chinese Investment in the United States-Recent Trends and the Policy Agenda, p. 7, New York, December
2016-Prepared for the U. S. -China Economic and Security Review Commission, available at http: //rhg. com/reports/chinese —
investment — in — the — united — states — recent — trends — and — the — policy — agenda (last visited December 10, 2018) .

® See James K. Jackson, The Commiitee on Foreign Invesiment in the United States ( CFIUS) , Congressional Research Service,
Washington, D. C. 13 June 2017, pp. 1 et seq. , 21 et seq. , available at https: //fas. org/sgp/crs/natsec/RL33388. pdf (last
visited December 10, 2018) .

@ See Robert Sroka, “Friends with Net Benefits: The Investment Canada Act and State Owned Enterprises”, (2017) 17 Asper
Review of International Business and Trade Law 181, p.211.

® See Gary C. Hufbauer, Yee Wong and Ketki Sheth, “US-China Trade Disputes: Rising Tide, Rising Stakes”, (2006) Policy
Analyses in International Economics 78, Ch. 5. The CNOOC Case, pp. 51 et seq, available at http: //www. piie. com/
publications/chapters_ preview/3942/051ie3942. pdf (last visited December 10, 2018) .
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@O See Thilo Hanemann and Mikko Huotari, Record Flows and Growing Imbalances-Chinese Investment in Europe in 2016, merics-
Rhodium Group-Mercator Institute for China Studies, January 2017, available at hitps: //www. merics. org/en/node/6721
(last visited December 10, 2018) .
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See European Commission Press Release, State of the Union 2017 — Trade Package: European Commission Proposes Framework for

® e o

Screening of Foreign Direct Investments, Brussels 14 September 2017, available at http: //europa. eu/rapid/press — release_ IP —
17 =3183_ en. htm (last visited on December 10, 2018) ; Financial Times online 12 September 2017, Juncker to Lay out Plans for
Screening Foreign Takeovers in EU, available at https: //www. ft. com/content/b59475aa — 9701 — 11€7 — b83c — 95885148807
mhq5j =€7 (last visited December 10, 2018) .
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@ See Borsenzeitung 29 October 2016, Unbedenklichkeitsbescheinigung als Dealbreaker.

@ Wall Street Journal online 20 November 2016, CFIUS Again Objects to a China-Europe Deal, available at htips: //
www. wsj. com/ articles/ cfius — again — objects — to — a — china — europe — deal — 1479667577 (last visited December 10, 2018).

® FTEFREIWEZEFIIE, 20 Wiebke Rabe and Olivia Gippner, “Perceptions of China’s Outward Foreign Investment in
European Critical Infrastructure and Strategic Industries”, (2017) 54 International Politics 468, pp. 473 et seq. ,

@ See news analysis by DW ( Deutsche Welle) online 17 August 2016, Berlin Approves Kuka Sale to Midea, available at http: //
www. dw. com/en/berlin — approves — kuka — sale — to — midea/a — 19479483 (last visited on Dec. 10, 2018), and W. Rabe
and O. Gippner “Perceptions of China’s Outward Foreign Investment in European Critical Infrastructure and Strategic
Industries” , (2017) 54 International Politics 468 , p. 473.

® See Reuters online 31 May 2016, German Economy Minister Says would Welcome European Bid for Kuka, available at http; //
www. reuters. com/ article/us — kuka — m — a — midea — group — germany/german — economy — minister — says — would — welcome —
european — bhid — for — kuka — idUSKCNOYMI1PU (last visited December 10, 2018 ) ; Handelsblatt global online 1 June 2016,
Government Seeks White Knight for Kuka, available at hitps: //global. handelsblatt. com/companies — markets/political —
opposition — to — chinas — kuka — bid —531384 (last visited December 10, 2018) .

« 21 -



(EIBREFZY 2019 £ 1 87

B2 T ] A b S AR SRR SE 7, O RSB RO [ A [ BB Bk, AR Ik
T A i A 5 2 ) s A 5 ACHRAR S PR A 0 i e O e T i BUE 2, AME A
A AT AEA B g W L T AN 2 0GH A S E BR85S Mot A7 falb 45858 19— T U s
RS RRET AR SR, B IERY, BEE T E A SO s 21, EA A
W™ B AN — N RIS R . ARTE T iR 32 ok A A A AR, 5 iR i R 5F
ALK LE AV RER WA E 2R AT 2 P AT 3 . 583 <y T S 2 B Ik — A 5
FAEE A S TIAE 32 2051 E BURF s M E R SR A Z WG, (FX EOR T 5
ST, S AT A B AR R A B AR P O IR SR B G

S I FEJR R T ER LY WEEN ., LR RIX LG R MOl A
BEOH R — TS B A ] BE 23 ANl R £ BEAS T A4 T AR o 2 SRS RIS KRR BT v X
Rk, AFERTURSEEBSEMATS . AT, FTAN . SR A LEAR AR LI X}
AN [ At 1 i 2 G T A A AL T BB A X S O B F R R B G AR A L A
GRS A B RA rTREfE K ER LR

PR B SN 52 55 4% 7 IR FISR G, RIS 5y WA piAe B AR 1k AR — R iX
A S, ARG PR T WA AR R B, A2t I W 4% T ) A i 7 48 o WO 2 = 7 sl e 20t
VAL, ISR RIS, AR AR R N ZSE A AR AT AT o B DO R RS
— IR RN A R4, QRBE A BRI 0 2425 05 -5 R ST AR AT JEHT 0 52 5 AT
SV AL, XA M T BE BRI BT . AR I A R, R SZ 5 45 07 I R M) £
AR ARG TR P P E A 2

— BB AL ) P RS W 58 5 %t s W], B A Bk g St T vl 8 23 i i 4 SR W 1) o
%, RS ST, 2017 49 H, —A>dAr Tt st ity i PR 55 B A0 R S TRFIi i 3 A58
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JTHRIGER) 10% B0 RBUBAL . Here 23 R OBEAR S LA B A4 il R R S 88 1 i e
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2007 4F, REZWBEATT T —3 56 T E 5 AUV & 5 G WO i sl S OH AR 7E 5G40 FE £ 58 i

@ U.S. -China Economic and Security Review Commission, Report to Congress, 114" Congress-Second Session ( Washington,
D.C. 2016 ) and accompanying letter of chairpersons Shea and Bartholomew of 16 November 2016, p. 126
( Recommendations ) .

@ TERBEZGRHILG, B RGRIBAR o S e 2 B AR AUn G AT i O T T HAR AR . 200 Handelsblatt online
14 February 2017, Aixtron-Aktioniir ereichen Klagen ein, available at http: //www. handelsblatt. com/unternehmen/it — medien/
gescheiterte — uebernahme — aixtron — aktionaere — reichen — klagen — ein/19392566. html (last visited December 10, 2018) ,

® Financial Times online 27 September 2017, Chinese Bid for Mapping Company Falls at US Hurdle, available at https: //
www. ft. com/ content/6f0e519¢ — a33f — 11e7 — 9edf — 7f5e6a7c98a2 (last visited December 10, 2018).
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@ U.S. Senate Committee on Banking, Housing and Urban Affairs, Hearing on Sovereign Wealth Fund Acquisitions and Other
Foreign Investments in the U. S. ; Assessing the Economic and National Security Implications, Washington, D. C. , 14 November
2007, S. HRG. 110 - 954, available at https: //www. gpo. gov/fdsys/pkg/CHRG - 110shrg50364/pdf/CHRG -
110shrg50364. pdf (last visited on Dec. 10, 2018 ), p. 12 ( Statement by David H. McCormick, Under Secretary for
International Affairs, Department of the Treasury) .

@ U.S. Senate Committee on Banking, Housing and Urban Affairs, Hearing on Sovereign Wealth Fund Acquisitions and Other
Foreign Investments in the U. S. ; Assessing the Economic and National Security Implications, Washington, D. C. , 14 November
2007, S. HRG. 110 -954, p. 2 (Z1L 5 Evan Bayh (I3 5A) o

® U.S. Senate Committee on Banking, Housing and Urban Affairs, Hearing on Sovereign Wealth Fund Acquisitions and Other
Foreign Investments in the U. S. ; Assessing the Economic and National Security Implications, Washington, D. C. , 14 November
2007, S. HRG. 110 -954, p. 7 (&l[E 4 McCormick AYFEIR) .

@ See Xu Yichong, “The Political Economy of SOEs in China and India” , in Xu Yichong (ed. ), The Political Economy of State-
Owned Enterprises in China and India (Basingstoke: Palgrave Macmillan, 2012), p. 1, pp. 11 et seq.

® See Christopher Chen, “Solving the Puzzle of Corporate Governance of State-Owned Enterprises: The Path of the Temasek Model
in Singapore and Lessons for China” , (2016) 36 Northwestern Journal of International Law & Business 303, p. 351 (iFi&#
PR GG NA]) o

© OECD Guidelines on Corporate Governance of State-Owned Enterprises — 2015 Edition, OECD, 2015, available at http: //
www. oecd. org/ corporate/ guidelines — corporate — governance — SOEs. htm (last visited December 10, 2018) , pp. 7 et seq.

@ OECD Guidelines on Corporate Governance of State-Owned Enterprises —2015 Edition, OECD, 2015, p. 7.

® OECD Guidelines on Corporate Governance of State-Owned Enterprises — 2015 Edition, OECD, 2015, pp. 12 et seq.

« 23 .



(EIBREFZY 2019 £ 1 87

(2 EAHLEA ML ARRGESER) X “PrAR ATz, ] LId A 2806 1%
SERUBA TARAF A PR . Bt A Rl E e B2 IR S A [RIAL T 1A 2 52 BT A
WA BN, (BEARMET , BURPA RT3 0 20 e TRERY By 35 ] 2208 ANt ki
i A AL s n] AR RS 4™, (EAE R IR IR s B A GE = B 2 K. FR
3 b 5 R R M 2 IR BALE ARG Bz i o 38 e % A Aol sl AAE Al R AT I
VR 2 [ 32 SO PR ml 250t © FE 5Kl ” o RV~ BOR H AR rl BE S B E R ik AL, (BT
AR — Uk it 75 T S 22 U D U AR 2 Al S BURT B BLHE I . AN, FE ZEANREAS AR — etk a3k
BOR BRI A Al AT 3 A T I I T 12 b, BUR R 52 B2 SRR e i R BT 8
7T i 1 08 ) e R AR A B AR A B 2 3B R 8 1 I Tt , -t 2 F) QOBORT TN AS 1 25 52 1 14 2 1
EE o

T8 B R LK A A A EIA BRI A U, @ FuiF #E o 2o R 2 [ T Bl i AT 22 W H
AR, ST P2 AU B [ R ORI R AN M, e DR A 44 R 2 R R
oo @ W55 AR FIBEA SR I H N T35 @ i i A Al 7 24~ KA A S AR
ZK (BUR) DIRERY BB LR J© SR AR AR 22 U0 2 SR R A SRR B bR =2 1) 43 R i
— SRR, 7 B RE LA AR B GG 4 B O SR A 23 B 1) 4% A T T H . 54
BB VRO E & a4 52 i el o P Y S | A A RN ST M 778 NV 2 O = ¢ DO
A7 A Ml RS T 5 20T DI G M I A 3 1 AL S AL T AR P

(=) BEFFRAMEH T 695k 50 5] 5o huty
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T REBFE N HET RN C 2R RMEMIL . XL 5y A RERN 28 TF % OO iT LIS W] 2 S 15 2 1
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JE R TBUFHL (government instrumentalities) X — M, L FTARFFEOIEAN TikaHr £
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1. WTO ¥

WTO (MU B AN e ) (LATR AR CROAMIEERED ) 57 1 45508 1 e, ot s
(N2 FEEUF ) BE A7 il BUR sl 2 SEHUA SR BE A I BO5E B, OF IRt T332 8 — A 43

OECD Guidelines on Corporate Governance of State-Owned Enterprises —2015 Edition, OECD, 2015, p. 15.
OECD Guidelines on Corporate Governance of State-Owned Enterprises — 2015 Edition, OECD, 2015, p. 16.
OECD Guidelines on Corporate Governance of State-Owned Enterprises —2015 Edition, OECD, 2015, pp. 35 et seq.
OECD Guidelines on Corporate Governance of State-Owned Enterprises —2015 Edition, OECD, 2015, p. 20.
OECD Guidelines on Corporate Governance of State-Owned Enterprises —2015 Edition, OECD, 2015, pp. 26 et seq.
OECD Guidelines on Corporate Governance of State-Owned Enterprises — 2015 Edition, OECD, 2015, p. 22.
OECD Guidelines on Corporate Governance of State-Owned Enterprises — 2015 Edition, OECD, 2015, pp. 22 et seq.
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WA AAAEANG o 75 A L L TG Shig B T ke “ A" X — &5k 1 L E 7R
WTO e difift RAEGE N Y —37 5 o Gt o — T4 96 [T 3 55 A 48 425 v 1l A7 Aol [ HAB 20 w1 g 4% A
WA RIS e, AR FRAL 8 2l AN R A R 2R . 7 2014 AR —E WTO i i
R, RE FREA MR A I, KA HBUN/ A AT DU IZ SR SRRy A 2 Y
KA P X —FREIEE, PEBUGKEA S E SRR, BREmRaZa N, FHE
PG T AT RAMCHT AT RS EE S R AR, SO KRN AL RS
JEBFELEANY, JE# BRI ZBON HHE SRS, BT BUN BUR SO B 2w #E 2 e Tk
Bl ST S LU BO SR (O IACE B bR, WTO LRAINN, (RAMEEE) 45 1 4456
1A de Ry “ AL EHHR T BUMAU) , HIFAEBURALL . 8 B A AURT LR A
AT EAILHUIRRE Y HEE , (A BRAE A A 2 LI E A SN RO FEAE” , 36 F5 23R B BUR
FEXT A AP S A B SR EEm” O BB, BRANE T — AR E M R, e R
(12011 4R AMIBE S, WTO BURHLA SCRE 1 SR R 45 R0 =5k, BRIV R R AT U B sk
R E e A" © 1E 2014 AE S S YRR B, WTO LR SR 17X CRORMY B
TE) O TSRS T R SURRE D L URHILA R 40K UM S A [ T A HL L, © EBBI AT —A
FEMBRAE o Y T S 0 T 43 BT A AL B, SORT A DG S A 1Y € 25 SR AE N .2 H
I, FEPHAE TSN ARAILSI R T REVERT, XTEH AL . AR . BURFAHDCSEARIARLE Al Y 5T
B AL I . FERCAMWEBE SR, AR E A A 2 SR RO AH O SR AL T 1T 3
Be s, 2k F 5 Ry ml AR g W

2. DR A R A Bk

(BRMiz17452)) (The Treaty on the Functioning of the EU , TFEU) % 106 £&A155 107 &£ B1E

@© See paras. 7.2, 7.4.1 et seq. of the WTO Panel Report, United States-Countervailing Duty Measures on Certain Products from
China of 14 July 2014, WT/DSA37/R, available at htips: //www. wto. org/english/tratop_ e/dispu_ e/cases_ e/ds437 _
e. htm (last visited December 10, 2018) .

@ See para. 7.41 of the WTO Panel Report, United States-Countervailing Duty Measures on Certain Products from China of 14 July
2014, WT/DS437/R.

® See para. 7.44 of the WTO Panel Report, United States-Countervailing Duty Measures on Certain Products from China of 14 July
2014, WT/D$437/R.

@ See para. 7.45 of the WTO Panel Report, United States-Countervailing Duty Measures on Certain Products from China of 14 July
2014, WT/DS437/R.

® See para. 7.74 of the WTO Panel Report, United States-Countervailing Duty Measures on Certain Products from China of 14 July
2014, WT/DS437/R.

© WTO Appellate Body Report, United States-Definitive Anti-Dumping and Countervailing Duties from China of 11 March 2011 ,
WT/DS379/AB/R, available at https: //www. wto. org/english/tratop _ e/dispu_ e/cases_ e/ds379 _ e. htm (last visited
December 10, 2018) , para. 355.

@ WTO Appellate Body Report, United States-Countervailing Duty Measures on Certain Products from China of 18 December 2014,
WT/DS437/AB/R, available at https: //www. wto. org/english/tratop__ e/dispu_ e/cases_ e/ds437_ e. htm (last visited
December 10, 2018) , paras. 4.42 et seq.

® WTO Appellate Body Report, United States-Countervailing Duty Measures on Certain Products from China of 18 December 2014 ,
WT/DS437/AB/R, para. 4. 52.

@ TO Appellate Body Report, United States-Countervailing Duty Measures on Certain Products from China of 18 December 2014 ,
WT/DS437/AB/R, para. 4. 43.

@ WTO Appellate Body Report, United States-Countervailing Duty Measures on Certain Products from China of 18 December 2014,
WT/DS437/AB/R, paras. 4.48 et seq. , 4.59 et seq.

- 25 .



(EIBREFZY 2019 £ 1 87

o [ T ST i 25 R AT O, DABSCAR A i S R S A U B . CBRBRAE AT 26 2) 5 106
FIRON, BUN TR ZRFE b 28 A — A st MR i ss . R, EASE i enlm
FEEAE S ZSURAIBREEN, XA 2 Sy 52 P M CBRBLBAT A4 20) 45 107 2550 1 3
SE, A R TR R T i B ] SR DR AR T A B e e DG AR e Aol T L o s A it 3
e, MGG B SCE AT ANE . TR RN E 320, (BREIEfT424) 107 %
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SURRKIHTEZ, A SR g ot SR 174 .

e A S B 5 s A DR A, BRI 2 51 2l I 2 55 I o 352 7 Al O M) 40K
ZEH A, BHAGTHES LARATTWHLH S I, FERR TR 0005 28 LB bt
SR R AH LI Y AN, RN FASRAERFISE , BIET S AR BUR A A UE, R 2
1 CBRIISATAZ) 55 107 556 1 L BB ZAR R .© ML, BURFAS RIE SER 19 BT A BOF A
ARG H A BURRRRRY . © MMZE RSN “HigairasEs” Wik, e EA
FIARNVE AN BTG SR AT TR 5 fEAR TR ERT, MR 2 2o B A A R BbR i . X Fl 6 3)
AT BB RERE L LA T 3 04 SE R i, ©

(v9) FHEIET M LN 5] Fo P

1. CFIUS

CFIUS fagiidr “AEM A TEZ 50, BB SEONTESE R G BRRT 5516 sh R AT MM
FER- AT BOWEEROZe ) " O R B R NI, i R 1 2
A, RS, ERIE . ESb . Rl RRIRARAIST S 6 5T N Y R SRR R

O Art. 106 (2) TFEU.

@ See J. L. Buendia Sierra, “Art. 106”, in Jonathan Faull and Ali Nikpay (eds. ), The EU Law of Competition ( United
Kingdom: Oxford University Press, 3rd edn, 2014) , no. 6. 100.

® E.J. Mestmicker and H. Schweitzer, “Art. 107 abs. 1 AEUV”
Weitbewerbsrecht Band 3. Beihilfenrechi/ Sonderbereiche-Kommentar zum Deutschen und Europiischen Kartellrecht ( Verlag C. H.
Beck Miinchen 5th edn. 2016) , no. 252.

@ E.J. Mestmiéicker and H. Schweitzer, Wettbewerbsrecht Band 3. Beihilfenrecht/Sonderbereiche-Kommentar zum Deutschen und
Europiiischen Kartellrecht, Art. 107 Abs. 1 AEUV, no. 260.

® E.J. Mestmicker and H. Schweitzer, Weitbewerbsrecht Band 3. Beihilfenrecht/Sonderbereiche-Kommentar zum Deutschen und
Europiiischen Kartellrecht, Art. 107 Abs. 1 AEUV, no. 267.

© E.J. Mestmicker and H. Schweitzer, Wettbewerbsrecht Band 3. Beihilfenrecht/Sonderbereiche-Kommentar zum Deutschen und
Europiiischen Kartellrecht, Art. 107 Abs. 1 AEUV, no. 256.

@ KT “WHATEEER" WX, SWET (BREEITE4A) 5107 45 1 300k “EREY” WZE L SEAmNHE
S 73 MLLF, 0.]). C262/1 of 19 July 2016,

® 50 U.S.C. App. § 2170 (a) (3) (as amended by the Foreign Investment and National Security Act of 2007 ).

© See Committee on Foreign Investment in the United States-Annual Report to Congress ( Report Period: CY 2015 ( Public/

, in Ulrich Immenga and Ernst-Joachim Mestmiicker (eds. ),

Unclassified Version ), Washington, D. C. 2017, available at https; //www. treasury. gov/resource — center/international/
foreign — investment/Pages/ cfius — reports. aspx (last visited December 10, 2018) , p. iii.
@ 50 U.S.C. App. § 2170 (k).
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See James K. Jackson, The Commiitee on Foreign Investment in the United States (CFIUS) , Congressional Research Service, Washington,
D. C. 13 June 2017, p. 9, available at https; //fas. org/sgp/ crs/natsec/RI133388. pdf (last visited December. 10, 2018).

Treasury Regulations Pertaining to Mergers, Acquisitions, and Takeovers by Foreign Persons 31 C. F. R. § 800.204 (a).

31 C.F.R. § 800.204 (b) (3), (7).

50 U.S. C. App. § 2170 (b) (1) (C) (i).

50 U.S.C. App. § 2170 (b) (D).

50 U.S.C. App. § 2170 (b) (2) (A), (B).

50 U.S.C. App. § 2170 (a) (5), (b).

31 C.F.R. § 800.213.

31 C.F.R. § 800.214.

50 U.S.C. App. § 2170 (1) (1).

Cf. 50 U.S. C. App. § 2170 (b) (C) (ii).

50 U.S.C. App. § 2170 (d) (1).

50 U.S.C. App. § 2170 (f).

50 U.S.C. App. § 2170 (e).

See James K. Jackson, The Committee on Foreign Investment in the United States ( CFIUS) , Congressional Research Service,
Washington, D. C. 13 June 2017.
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@ See Freshfields Briefing 1 June 2017, Delays in Annual Reporting: Is CFIUS Buckling Under Pressure? available at http: //
knowledge. freshfields. com/h/Global/r/3500/delays_ in_ annual _ reporting_ _ is_ cfius_ buckling_ under (last visited
December 10, 2018).

@ Committee on Foreign Investment in the United States-Annual Report to Congress ( Report Period; CY 2015 ( Public/Unclassified
Version) , Washington, D.C. 2017, available at https: //www. treasury. gov/resource — center/international/foreign —
investment/Pages/ cfius — reports. aspx (last visited December 10, 2018).

® Committee on Foreign Investment in the United States-Annual Report to Congress (Report Period: CY 2015 ( Public/Unclassified
Version) , Washington, D. C. 2017, p. 4.

@ Committee on Foreign Investment in the United States-Annual Report to Congress (Report Period; CY 2015 ( Public/Unclassified
Version) , Washington, D. C. 2017, p. 21.

® ZUAIHZ (Z) 25

Ralls Corp. v. Commuitee on Foreign Investment in the United States, 758 F. 3d 296, pp. 315 et seq. (D. C. Cir. , 2014).

Ralls Corp. v. Committee on Foreign Investment in the United States, 758 F. 3d 296, p. 318.

Ralls Corp. v. Committee on Foreign Investment in the United States, 758 F. 3d 296, pp. 319 et seq. , 323.

©®oe

See European Parliamentary Research Service Briefing, Foreign Direct Investment Screening-A Debate in light of China-EU FDI
Flows, May 2017, available at http: //www. europarl. europa. eu/thinktank/en/document. html? reference = EPRS_ BRI%
282017%29603941 (last visited December 10, 2018 ); European Commission, Proposal for a Regulation of the European
Parliament and of the Council Establishing a Framework for Screening Foreign Direct Investments into the European Union,
Brussels 13 September 2017 ( COM (2017 ) 487 final, available at hitps: //ec. europa. eu/info/law/better — regulation/
initiatives/com —2017 —487_ en (last visited December 10, 2018), pp. 12 et seq.

@ European Commission Staff Working Document Accompanying the Document Proposal for a Regulation and of the Council
Establishing a Framework for Screening of Foreign Direct Investments into the European Union, Brussels 13 September 2017,
pp- 7 et seq. , on the different regulatory approaches in the Member States. SWD (2017) 297 final, available at https: //
ec. europa. ew/ info/law/better — regulation/initiatives/com — 2017 —487_ en (last visited December 10, 2018).

- 28 -



R EXSMEHE S FRiEE B R

T i FE BOR AL S0 A AL - T2 T Uk 4 ) 4 11 o AL AR R O [ N PP AR B T ORIl 551 B
3,V EARSCBUN SR YA e s 1T LUR Sy RIS B i . BT R PRI I &, W52 5 & 5
BRI 5 R [ BUNE R AR . AL, R AR [ B R R S FE 15 5838 AT A s 2
LRI BE B2 . AEILE AR R A XA S B, X AU [ B i 52 2 DA%
G AR I [ X I H AR R o 25 o A S5 [l S i T BGR Ae i 73k, BAR RS R 5T T
i8S B AN A S T/ATEi IR 1 A EE Y T

HLERIT, (EEAESATHY At BT BUAR], BT TR SR AR E T HAR S
AR AR S A AS 5 0 AMNBEREEZE T H RS2 m] B 8 R 2 0T o e A)— ROl S A1
BURF AT MR, e = B OB A SCHEEOR I A RIRE EAUT T o 2017 4 (XEA1 52 5 26451 )
TBEIERY 7 T HIRATTIRRAT BUE AT S A LB Z O 75 5S35 B AR T
Fehit i 22 G H 20 HAR A AR 7E N

L 2017 AR FLUGINp G, R SAT AR B LU R S O Bl o AR L, AME BT AT AE
S TER G e (EE) AR R 05T 805 o AR P A UG = A I H 5 AL,
AL 0 T XA ERE G A Y HAE 2017 4F 6 A Kk e, HEBUFRR, SMENXT “ EE
SRRSO AU H e [ A2 M £ SRAL BT AP RE 0% il DR 2 1] G TR AR A
el o Behl, B —2EA0) CFIUS RYMLR K o A M E B0 BT A A K, DLl T2
DA T B2 BN B B R AL ] .

PREAZ A et ) COME B A AR A i g ) (LA Ak (R BiRE%) ) DABRER 3L
IR BOR 75 5%, BEN BL Y i B A S B e i e e v © S — T, BRMZE Sy
IR B HIORGE 7 [ 585 407 T A T o A BL] o A, (ARBlssg) JusRonas 5 a i
R EERMEER, (RBIFS) 53 FHE T AT &L . 85 A RO A1 [ BB g 4
Fral il 8 2T L M A IO B A9 AP R, BREE 2 57 2ol AR A] RS2 I 100 H

@O European Commission Staff Working Document Accompanying the Document Proposal for a Regulation and of the Council Establishing
a Framework for Screening of Foreign Direct investments into the European Union, Brussels 13 September 2017, pp. 6 et seq.

@ European Commission Staff Working Document Accompanying the Document Proposal for a Regulation and of the Council
Establishing a Framework for Screening of Foreign Direct Investments into the European Union, Brussels 13 September 2017
(SWD (2017) 297 final, p. 7 et seq.

® See Legislative Material provided by the German Federal Government for an Amendment of Foreign Trade Law, Berlin 12 July
2017 (Verordnung der Bundesregierung-Neunte Verordnung zur Anderung der AuBenwirtschaftsverordnung ), available at
https: //www. bmwi. de/Redaktion/DE/Downloads/V/neunte — aendvo — awv. html (last visited December 10, 2018).

@ U.K. Government ( Competition and Markets Authority ), Merger Assessment Guidelines: CC2/0FT1254 (1 September 2010 ),
available at https: //www. gov. uk/government/ publications/merger — assessment — guidelines (last visited December 10, 2018).

® Financial Times online 25 September 2017, Britain should Update its Foreign Investment Rules, available at https: //
www. ft. com/ content/92h9c016 — ale3 - 11e7 — b797 — b61809486fe2 ( last visited December 10, 2018 ) . See also UK
Department for Business, Energy & Industrial Strategy, National Security and Infrastructure Investment Review , p. 23, London,
October 2017, available at https: //www. gov. uk/government/uploads/system/uploads/attachment_ data/file/652505/2017 _
10_ 16_ NSII_ Green_ Paper_ final. pdf (last visited December 10, 2018).

©® European Commission, Proposal for a Regulation of the European Parliament and of the Council Establishing a Framework for
Screening of Foreign Direct Investments in the European Union, Brussels 13 September 2017, COM (2017) 487 final, available
at https: //ec. europa. eu/transparency/regdoc/rep/1/2017/EN/COM - 2017 - 487 — F1 - EN — MAIN - PART - 1. PDF (last
visited December 10, 2018).

« 20 .



(EIBREFZY 2019 £ 1 87

a0 A A B AT A A Y R D ] s R R D S A A T LAY Al S BB R T O
RN . RBEREAR | R A MM 224 | AR BUEURAR B s B HA A e 520, @ 3 bl F-
SR RHE (OMESR S ER L) MARAV N RE SR . EE L mEREn,
AU AT LR BT A BSRE,  BIAmZoNE B0 R EA ol sl 2 S E O], afham i 32
LT wNAIEpE e
(RBIRZE) 556 ZRMINAS N 3G EHE LU AR X EIREEBEXT Ralls ZE MA@ o 22
VPN O R A AR P (G AT ER ) Al i B PR IE— o A B A ) T
AT 52 5y 25 T Wil 5 2 R AR 5 07 20T S0 450 B8 Ml 3 SR 3% B X B A Bl pR i HEAT ) ik
AR © X TR E SRR 2 A Z AR B ACU, (RBIRER) e T HARBLE . #xssh
145 B A TR AR RS SRR, — D T X 5 — i B T 5 AR R A R L D — BB T R
NIRRT XM B PEAG QL R LR R 5 — 5 [ S SRR P ROV A RN, MR R R A TR X
AL RS BB
TEAT (AR GE) WIRBER — O tRh, W 2R 51 2 e 17 R LA M S i A0y XU
Yy ® BASWHIIE KL, EAEMSILELMNEREFTMEES S5H, AT EA M
V5o B G B¢ s — B 23 T A S A4 B R STMRAY 85T . 28 B e B R B T ) [ A
AP FIAAE Al B RS AN SR AT IS b s I SERNE b Bl M 2 B S0, A0 304
RELER.© B, (FRBIFSR) s Nl CEIFRGD D R (GIFFRH) MR&RK
(recital) 2522 4%, G20 TAUBCE IFAY 8 S W DFAS B S PP A Al -5 T FA B O 2 B9
ZOEMALR A TS Y AR, TRSFAE A T o E E A L RO B AR A RS, R
SLext A Aol T 23R ME R s H 5ok, (B2 SRS SR S BOF R A . X
SIS 28 53 B 52 5 MR A 2 LU i 2 F 2B 452 114> (cease-and-desist order) o® { Z& 51 58)
oAt P A Al AN 8% B RANE AV A T AN, XSS RAE B ZBIRT TAR” 22 RN A

CHRBIREZE) 553 455 2 3.

(HRBIER) 4%,

(RBIRSR) 464 7%,

Ralls Corp. v. Committee on Foreign Investment in the United States, 758 F. 3d 296 , 315 et seq. (D. C. Cir. , 2014).

(HRBIREZE) 556 256 13K,

© (ABIRZ) 46 K 45K

@ (RMIEER) 58 52 .

® See European Commission, Communication from the Commission, Welcoming Direct Investment while Protecting Essential
Interests, Brussels, 13 September 2017, COM (2017 ) 494 final, available at https: //ec. europa. eu/transparency/regdoc/
rep/1/2017/EN/COM -2017 —494 - F1 — EN — MAIN - PART - 1. PDF (last visited December 10, 2018).

©@ See European Commission, Communication from the Commission, Welcoming Direct Investment while Protecting Essential
Interests, Brussels, 13 September 2017, COM (2017) 494 final.

@ Council Regulation (EC) No. 139/2004 of 20 January 2004 on the Control of Concentrations between Undertakings, O. J. L24/
1 of 29 January 2004.

O RSN 22 SHUE : “TERBUEA SIS 86 4555 2 SRAVBTHE T, JTAREE 42 thl 42 v 1% 2 Hll B 2 25 7 20 IR T TR AL
FETTZ A A AR E N . BRI, RN, AR A P T Al B R AR, O A — A B S
A Z AN A A FIETEN , TCie A A Jr s H (447 B B ) e

@ XESHRERNHEIES W Zheng Milhaupt, “Beyond Ownership: State Capitalism and the Chinese Firm”, (2015) 103 The

Georgetown Law Journal 665, pp. 709 et seq. ,

.30 -

© e oo



R EXSMEHE S FRiEE B R

() AR EHTE TN A B ik 2 a2 e T A

Il A b 2 R 5 9 B R ol Py A BRA NS L 2200 T BUR R AR R Y [ B A1
i — BLAES3 J ik Sl ) I I s .2 WTO 4 s it DR AR e C 223805 1 PR A il 2 1] Y
PR — ISP RN, 55— A LABUR AR S B 347 2 ol 5 SN E BUR AR
Hofld TREUINCR . 13l OMERB SRR L ank) b, SME Rl a8 b e fil i 2 e
¥, MHARE Al A5 FUR T R AR AL R Y . (ARBI R se) SR BEMERILE X [ A il 45 58 55
Fre s, (HEORAOT FE B BT B A A A R R A B T DS U AR G
¥ 32 BN B B SR B 0347 55 8 FA A o AR A 38 5 T 3 2 5 D 0 1 A Al X S R A A
e, X A Al B DAAAE b B U i i BURARSC SR BT AT A9 9T, 7 AT ASE 8 A Bk
TR SRS RS Y R, ST RS IR PRI E K A s m], RS A
I A 50T A AR PRBE SIEIE TS R R L 2B BB AR —R, IR A DISEPRIY

XA B8 22 B BT 26 2 T A Al B 58 A W SCHLRE 14 Ak TR B o H B —FRXGH 43¢
FATER I A B E AN E B F, T 7 P R B A e AE b v 80 DX 531 i in LA A .- 2005 4F
BG5BT Sl A3 B8 3 HEAT 0T S 2 U0 s K IR G R AR B R IX  E
B O W A A i T i S [ B3 4 s it phe v A AR 6 5 T B 5 7 2 B 2 L
SER R BEREE , BRI G2 R AL D 2, 2012 45 36 B BUA B A A AOH
TR ARTE ISR, AR RS BORIA T A IE R T . AR 56 B RHE LR X LR
Be T COMEBBT S ER L A) T RIE SRR AR AL, XA RS A B b it AL 1% CFIUS
(o A e P M A RUE A X LERE P PEOR B, (A AR ATEAT R GG BT H A S E K 2 4

@© See Frédéric Wehrlé and Hans Christiansen, State-owned Enterprises, International Investment and National Security: The Way
Forward, OECD Insights-Debate the Issues, 19 July 2017, available at http: //oecdinsights. org/2017/07/19/state — owned —
enterprises — international — investment — and — national — security — the — way — forward/ (last visited December 10, 2018).

@ For a survey see Yuri Shima, The Policy Landscape for International Investment by Government-controlled Investors: A Fact
Finding Survey, OECD Working Papers on International Investment 2015/01, 15 et seq. OECD 2015, available at http; //
www. oecd — ilibrary. org/finance — and - investment/the — policy — landscape — for — international — investment — by —
government — controlled — investors _ 5js7svpOjkns — en ( last visited December 10, 2018 ), and OECD, State — Owned
Enterprises as Global Competitors-A Challenge or an Opportunity?, pp. 76 et seq. OECD 2016, available at http. //
www. oecd. org/corporate/state — owned — enterprises — as — global — competitors — 9789264262096 — en. htm ( last visited
December 10, 2018).

® (HFBIRZ) %12 %

@ OECD, State-Owned Enterprises as Global Competitors-A Challenge or an Opportunity?, pp. 75 et seq. OECD 2016, available at
http: //www. oecd. org/corporate/state — owned — enterprises — as — global — competitors — 9789264262096 — en. htm ( last
visited December 10, 2018).

® (PRSI E A b A A R AN [ TR A B AR R R bE ), 2003 4212 A 1 H, BGBL 112005, p. 733 et
seqo

©  (HERGEIRFARE A AR A R E TR AR R A UME ) 5 2 AR5 2 3.

@ (RS R E A A A R AN FE DTS FA LA PSR B bhE ) 25 9 Z%.

® Office of the United States Trade Representative, 2012 U. S. Model Bilateral Investment Treaty ( Treaty between the Government
of the United States of the America and the Government of [ Country ] Concerning the Encouragement and Reciprocal Protection
of Investment) , available at https; //ustr. gov/trade — agreements/free — trade — agreements/trans — pacific — partnership/tpp —
full —text (last visited December 10, 2018).

© REBEHIR T RATEAE 5 K52 3.

.31 -



(EIBREFZY 2019 £ 1 87

AR

B L 5 TPP P VR — NN A B 2125 2], BTN A0 EA 4, LUHER
FEXS TAAE AR A AN AR 3 @ LG PR 495 4% T 45 0 4 I R R 1 D0 T B8 98 A3/ T @
KT BARME, TPP P AE i 4 3O B i T 26 R XGH R AR A3 AR R N2 . TPP I 5
9.10 ZH Y “JEATEOR™ AT o BT BRVE 0 G R BH A e P i 5 2R i A W 58 B 1
Ko (HARE TPP UpE 4 9. 18 JRAfiil, $WE# ol LIRS From ALl . MARTH RS, W2RAE
[l PR BE A URVA AN I, 33 b 4 s e DR ATL 2 11 TR A by i il JEE 2 B

TPP PhE s 17 BAEE PRk IRASFEEEY), OV E BN A L ATE 2 220 il e 2
AN, TPP BpsE %S 17. 1 24 A il SO EENFRDLES), Hrp (BUF) - HAEH
£ 50% VL i By A . It BT B AR FE ] 50% DL RERAUNAT L, 8 A AU T 24K
B2 o A R S5 PTG AR B Al ™ o XA A i AERD R BY R HABAR AT Al JC 1k
MR ARG . R hn e ds I RS, o8 LR T REA ML, RIS TPP PrE s
17.4 %, EARWAE NN HZS 5HETEN, (e 5 At KRy & ol IR 55 B 0 25 4 ol % 2
TPP Bl I AR HAE 76 AR T [ AP T A 22 0 i, © e FUE il il B it 451713 5%
55 2 AV EA RIS BUGF GRS G R 55, AR 28 IR 55 2 74 BRY Sl A7 2 At . AR
Mo, HEGESFRDLE T S 2 AR SCEBU R LRl ST, A st ] IS T BUF A& SCHRF R
TE—ZR A E N B .© Add, ZUNEBL T — BB 2 WU R PPAG TPP AL X [ A Ak Fi s
SE B W SR O

~) &

BRARAZ B AR T8 [ 5 BOG 2R 45 M ARG AT, 75 DU e [l f) 06 S50 53 2 TR X 25l 1
BRI LA A A St X A Al A o A O B SR — RN A R IR A, RIAFAEE R
T EEREA IR A Sh R T B BUF R . B8 2 S 2 EA sy i g2 v
JEOU e A Al B b e R A [ PR AR L 2 81, sl i R AT iRt AT AT

PG P AL T A SRR SZ Z i, 55— THEIT IR AR A o 2w Rilge
JE DU P Tt e WO 58 2 S 1 32 i T B SRR AL EE R R o XA [ P 52 5 06 7 o I )4 LA
o AL, e TF20 R R BT A 70 s 4 R i T A Al ARV E Al AT T &2 4e 1%
TR A Wl Rl S A ) TR ST AR T R BUA AL, HHTCE AR ek 1 LA T
Zu e AN 2 A R EUN sRBQR R RIE 2. WK, BB B A 25T TR 75 1A A R A

@ Office of the United States Trade Representative, Trans-Pacific Partnership Agreement, available at https: //ustr. gov/trade —
agreements/ free — trade — agreements/trans — pacific — partnership/tpp — full — text (last visited December 10, 2018).

Z L OECD [N ¥ 5¢ F H A 4 b #15% 4 b 52 J5 W 49 37 #8, OECD Policy Roundtable 2009, available at hitp: //
www. oecd. org/daf/ competition/46734249. pdf (last visited December 10, 2018)

TPP HhE 9.1 4%,

TPP P54 9. 6 4%,

Kristina Daugirdas and Julian Davis Mortenson, *Contemporary Practice of the United States Relating to International Law,

®

@@ e

United States and Eleven Other Nations Conclude Trans-Pacific Partnership”, (2016) 110 American Journal of International Law
384, p.386.

TPP eSS 17. 6 Z555 1 3% (b) i,

TPP HhE 17. 12 4%,

SNO)

- 32 .



R EXSMEHE S FRiEE B R

XIRZGE N —A R, RIIE SR P AR R 2RO Tl & T iy SR TE” o AR R e
SEBITE, SR WO AT 2, IS RN TR PAH L A AR A 4H

JUP R ERE, B % 4l LU 7R 08 [ R A E T po e 2 B o SR, o 22 B AR ik
PERTE20RE G TR BT AR 4 AU AR E A AR i—ARBRBL] , DU RET U A i e 28 w5
SERH AR BT AR B PR AR . S TR T BOR Ry F AL, S 5 45 D T I Be IR
WA DI B 3l 4. G A SUEA ol 6 B LA K TPP P b B0 )32 B AR N AL E I, £
B FEE A T RO #R AR s W R o P s W AN 22 TH B [l 5 2 2 AV o PR AR I
[ se Pz T Benynl et (EHDREA B T3 s 5 98 A8 PR 1 ) B A ] LA o

VPR RHMEA TR, FRVFZRIE [ T 1 502 A i A LRk e 2% T FR A A1 [ 45
BV BRGNS R F 5k, BV T A P BT 45 7 A 4 5 AR A i
WAL A PUE R AT BLR 2 RRGA TR T H Z /0] DU B B 0 B (AR v R T L1
TREE, DAZEM IR AR . 248 1AM 0 F AR 2w R B 23 Jh 33 2R 0T W B S0 8 58 45 20 Y
CEEIT RN o IS, ZREERGA IR AR AN IR EGE ERUE AT, FR SR E S
. F R B AR EL S R i — BOM R o

Chinese Outbound Foreign Investment and Host Country Policies

Rainer Kulms, Translated by Ren Hongda, Proofread by Liao Fan
Abstract; Chinese investors are important players on the international market for takeovers. Both state-
owned and privately-owned enterprises pursue sophisticated acquisition strategies. Host country politicians
have come to greet these takeover activities with calls for rigid investment controls. By building on the
causes célébres, this paper will address the most prevalent investment control law issues, as they have
emerged for U. S. and EU regulators. The analysis draws on international practice within the framework of
the OECD and the WTO to identify workable principles for state-owned enterprises and privately-owned
companies acting under government influence. An ownership-based approach towards Chinese foreign
investment informs current regulatory rhetoric. Closer inspection suggests that a case-by-case attitude with
little deference to precedent prevails. Market-economy criteria developed for the scrutiny of state-owned
enterprises are applied by way of analogy to privately-owned investors, allegedly close to government and
politics. In the years to come, regulators and, perhaps diplomats, will have to strike a balance between
investment control concerns and the free movement of capital.

Keywords: Chinese Foreign Investment, Investment Control Law, State-owned Enterprises
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