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[34) See TRIPs Article9 (2) (1995) ; Harper & Row, Publishers, Inc. v Nation Enterprises, 471 U. S. 539, 556 (1985).

(35) See Feist Publications, Inc. v. Rural Telephone Service Co. , 499 U. S.340, 345 -350 (1991).

(36) ZWLwisl (32), Posner 3¢, %636 T,

(37) See Jane C. Ginsburg, Copyright, Common Law, and Sui Generis Protection of Databases in the United States and Abroad ,
66 U. Cin. L. Rev. 151, 154 (1997).
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L, WA AR, 39 A FEE H 5 B = MERRE, FEATFRASTT DL H dr 4 fil, AL
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<11 -



EER 2019 £ 5 5 H

GURLBK SRR AU N % B TE S U (42 FEMLITAR R, TR MR RN, B B T
ARAEBAEART ERAGRY, tI ARG HLE 5 % 5 858 R BGE 2 A7 ERA T ),
ARTREIEAE RAF, (430 78 /N G, X REUR IR A, (H 2 78 IR AR ok
Wro XMFARMEFME, IEFMAR “/NEE" 2 R MRS, X T B K
RIINEAMIDEVEITE e S AN Y ETP S 38
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Speech, 161 U. Pa. L. Rev. 1495 (2013).
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A PLZWS AT o 58 Bl AR IR BB WA, FEAGE BN S B E &R LAR
FIEH HAE . 47 TN SE [ B vk B B T A4 (Ginsburg) 35 FAE Eldred v. Asheroft 28 w45
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(48) See Eldred v. Ashcroft, 537 U.S. 186, 221 (2003).
(49) See Harold Demsetz, Toward a Theory of Property Rights, 57 Am. Econ. Rev. 347, 352 (1967).
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Abstract; Human society is entering the era of big data and artificial intelligence, and intellectual
property protection of large-scale data sets has become increasingly important. While intellectual
property law born in the era of “small data” roughly meets the basic needs of big data industry, it
does leave a blank area, that is, the lack of specific legal protection for big data that has no originality
and is open to the public. In order to fill in this gap, avoid market failures and protect the freedom in
public domain, Chinese legislature should entitle those who have made substantial investment in col-
lecting substantial amount of data a limited exclusive right, i. e. a right of communicating the data to
the public. This sui generis protection is able to meet the actual need of data industry, does not con-
flict with public policies maintained by copyright law, and can guarantee the freedom of downstream
data users.

Key Words: big data, intellectual property, public domain, right of communication to the public
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