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Wt B M NTHEZ P K .

(—) 18 4l LARy

AN BAG RN Z R W] KANh =AW Beo 18 el R ZHr, @ ALk bR 32 A Fl 45 Z
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(14) LI 2 W Honsell, Drei Fragen des Bereicherungsrechts, FS Schulin, 2002, S.25 ff.; Ernst, Einleitung: Werner Flumes
Lehre von der ungerechtfertigten Bereicherung, in: Ernst ( Hrsg. ), Studien zur Lehre von der ungerechtfertigten Berei-
cherung, Mohr 2003, S.3,
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(16] HKK/Schifer (Fn.7), § §812 -822, Rn. 173.
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(ed. ), Unjust Enrichment, 2d ed., Berlin 1999, pp.262 -263.
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DEHBAARY S Bl Bk iy Btk i R AU B O BLTE Y ok A bR R 2 R A Bt A
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Hr, JEAS A5 RIS 2% 3K or ik 2 Je i, (300 sz e, £ 57 R R il 5 55 1 AN X A R R E 1
- Fllr (von Wyss) ZIRTE 1877 AR5 il & A M5 A3 SR AL Z — Mo g i, 1881 4
oW E TS (PR CIRGISIET) 870 FME . AR A Y R A 5, TR

[22) HKK/Schifer (Fn.7), § §812 -822, Rn. 11.

[23) HKK/Schifer (Fn.7), § §812 -822, Rn.175.

(24) Hi5| (10), Zimmermann §5, %5900 Wi,

(25) i3l (8], Konig 45, 453 0.

(26]) Staudinger/Lorenz (2007) BGB § 818, Rn. 1.

(27) w5l (8], Konig s, 2553 LT,

(28) Staudinger/Lorenz (2007 ) BGB § 818, Rn. 1.

(20) i3l (8), Konig 4, % 53 .

(30) Huwiler, Zur Anspruchsgrundlage der Obligation aus ungerechtfertigter Bereicherung im Schweizerischen Obligationenrecht,
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WZ 5T, 1911 4 i 550658 62 J&55 1 AWM . “ DIA Y ik A AW 7= 35 A Rl 42 &, I
RIEHAN GG " PIE RIS B A AR, (HSEFTN AR IO 5. 1911 45 15 55 155 64 S HLE -
57N REUE IR BT K B R 25 AN EAEE, ARIE KRG, H2 ) CEELLS R 55 5 nT 15 1
ORI LS5, ATERBR ™ “ IR " 5 73 K RARMZME

3. fEE R

1880 4, 54 - JH DI/K (von Kiibel) 1 57 2 55 A4 18 [ RL M 2 SC R AR P 58, A 45
FIRLE T A% B S IR B 2R . 85— JE{5ilR iR ( Riickforderung wegen Leistung einer Nich-
tschuld) ; 55—, YENRTHE B K F M4 A K H Z 1R i& (Rickforderung wegen Nichteintritts des
vorausgesetzten kiinftigen Ereignisses) ; %f =, E.AEMEIEZ4MZ RiER (Riickforderung wegen verwer-
flichen Empfanges) ; 280U, JoifA Fl 35 R A Z &k & ( Riickforderung wegen grundlosen Habens)
Hop, JEfUR IS Z R HRRCRMUE O TR (555 225 12 45) , HAMA LA BN Z .

(1) Rk H

1888 AF{E[E Rk M2 — FL R B FyRZ8 - i DURZHR P B, M 1 A Jh A7 H 0,
B . LRI ERYCRZHE (5 739 F 2% 741 455) WM T HAMA L5 F K8,
B —BGREE 739 SHE R ER I Z M BT EGR B VR TA R I O IR BB Y, 32 AN AR
N E . ZWATERIETERIF I RIBE CAHE G A Z A F 250, RIESANBUELE LFHK”
WAZME , HEEZTNZA LA EIRE S 2l H M EHZ R 55, 529N UE W] BT 52 F 25 A A7
TEMTHER 2 o %8y BRAT I R M2 818 JR 5 2 ORISR 3 3K Z i & o BV AR [ R vk i
T DLW WA, A 2 N s, A5 SRR AR AN AR TE

1895 AEE [ R VA L35 — FE 38 — UL A Y18 A IR AR B 23 WL e 2 B, e iR A ) 45 It A
ZIRIE, BRI A B H Z — A, AR DLAR TR I Ry PR R RO TR HRSCR M &, d
BN A IR Z — AOR o R R R A T2 s, WA SN AR LR T
PREOER KR, A AC HRYMIHE S, MESRE S, WM mZRE, 2R Z,
EIRA YRR TIEET AT, FEEZ SN Z 5 8 AR 45, (32)

N PR BFR B ) I S Z B T, % v Ak RS L PR 6 R R, 2RI SR B
TR Z AT, A g 2 AL RELEAR A0 W I (3 I 2 BRE NI oK, R R s — R R
55 TA0 555 3 U] SO E 2 AR SRAZIE BT A Z B, %M€ J5 ok DL 32 0TS 325K Fr 32 F) 45
ANFEAE g £ T T B o (33

(2) Pzt

LELHANREAYZEZRWIRAL, FEREGEEEN G S 28, P20 s b
AANABRECIHE T Z 2R (EE R R 740 555 2 JOE, ERUEEEEZOA
ZW AR B THE, KA N SGIA NZEHRKR, FASURECWIRZZER . &2l
Ry 2 GNATUE I B 32 A 25 A AETE AT BIOR S, RASRIZASLE], s il 19 5 30088 .

HAR, AURAZOANGEZSEARTHARG ZRIE, mMigdti: YU 59
BAT R TERON, A A NS IA NERCRZE, &8 5A NS TRIYA A 4L

(31) wirgl (8), Konig 45, %556 i,
[32) Staudinger/Lorenz (2007) BGB § 818, Rn. 1.
(33) il (8], Konig4i, 5569 WELT,
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AT T, AT ik 2R 818 4828 1 3K, 1RIE 59 e Wi 2 28 B K 2 B A
g, R EHFH, BRI E Z Ws RSOSSN, PR R AR R, LR b LA
{Ho AUl Kakbedy Eok, kM LN, Joe s A BRI A e, HRKER 818 &% 1
FORIE C IR WA, S — 2 TS A AN DR, e A A [ (34)

(3) AUhL9)

T R 3 L5 B RS W - S VUK, DO BN 32 5 i ds, I B AN AE
WAL N o M — RIS 740 050 1 3k, Rk X5 KA TIZA M AR, BRER . 1
FgRAk, MAAFERABEI KR Z RS XA ERRNREXNER, H—FRETHFH
S5 R A TR B W S S 5 BT AR AR AR R T N (35)

7, ETCAAL 7 AN EGH], S —F a5 & 8k 2 nik 0, AN T AR
TR ICHAE 73 NGB & 2B G o ARG S, WA AR B B TCRUAE 73 NI Z A0 4
EMAEAENPR KR, ATOEER, $BAACUIRZ . BRI 8 Rk LA 816 4555 1 3K
55 1 Az i (36)

(4) BEZINTUE

18, 19 fiEZ Ay RRRE RE sl 58, A A R SR RAL ST L AE 158, 1804 4R 3%
e B 76 50 1378 A5 MILKE 3 52 AN Z 3R 34 T AT WL E FE AR R 3 v o 370 FEA7 A 2415 R HE 445 453K
ME R, RGN ZA 1R 8 57 AT MR S A 2475 Rk Z R 42

DRIl e 9 A, AR R i i U DL 38 52 U i B R, W2 A 2 Ao s ik 55 i
2, MRS e - IR SR R, R ONEE, 29z 480
FLEGRE, fCEWALARIZE | B . BEMARZYIRIE, FEW ZRERREE , 2NN
DT . EPEE RGEMEE — R 5, B A YA B & A HOA A CR 2 E , H AR LR i fix
PR, ORI IO AL , MERTARRURE . X TARGUE 28 B AT, R 741
ZR DX 32 U 2 MR MBS IE . B E , KRBT N HUE ST, e mEE, W
AR F B TUE, (AN, A BRI Z G A —BIES A 4150 Z R
BT, FEARHE 748 ZRHE 3 FCR 2 MW SCHLE AN R AR AT N B o B TR AR BUAT Rk
SCHOH A R BN B iR Kl Ja M7 2 X B, A BLRE i ik 54T, AU AR — L E 15T,
BT HMARBCRZ I, A 1900 48 LUS 18 2 3A ] 2 4 e o (8]

20 2 LG, WKk R ERUCEIA A S p Rk, 2k BT IOk A BRI ARA Z M
WA, G BRI 2 A BUB A IE = A2 RSB AN SR —
TERAL, 390 R 15 1 3 38 53 AT BN 15 15 R AL ST AT it 42 10 57 09 2 57 o B o A A 24 45 ) iR i 9 [
DT, V2 B ORI X 5 52 N TSR, A 2 S UGRIE B A g o HINA 2
PANE S ER) ", BaASRMZEN, A SRMZ SR, B2 ez ki, T4
Tk, Bz M s AFAERLE ZGE R, B 20 22 LR AN A5 ik A8 b i EE R UGEL

(34) Ri5l (8), Konig 43, 4566 7,

(35) R, 569 1,

(36) HKK/Schifer (Fn.7), § §812 —822, Rn. 187.

(37) HKK/Schifer (Fn.7), § §812 - 822, Rn. 188 - 190.

(38) HKK/Schifer (Fn.7), § §812 -822, Rn.191.

(39) FtE > @5, %0 HKK/Schifer (Fn.7), § §812 -822, Rn. 12,
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(=) TEE LM E R Z LR

AN A A S BRI T AT 4% E RO RS 2, © O 1 e Ul M 592 55 WAk TR, AR ] B
REJPRAL, ok AT RANE ZHIWr o iR R PR, 28 AR 2200 . (I Rk 20 818 7%
(O RSCR B T8 T BT AN A R R B, b S N BT X 7 Tl 52 SN 2 AT BT B 22 A
i 7 G 818 ZRH 2 FZMME, WAEMMRINGE, &2 NPT BRI Z KRR MrHihE
IS AT 2 26 818 2825 3 T Mt A AFTEMLAE 1555 818 5% 4 FUE R UATHEZ AR Z
ARAMTAE 7 W55 S Z 3R 30 5K ZR AT 2 52 G0N D9 JCAT O E 1 s R 17 o0 RE 1 N Z 3R 38 SEAT ey 2
WA R, AN EA B 2 36 R, 9 oA A Ak S Rkl B, JEH 2
5 RL gt 101 2 JEOR BT A NS A TR G R A B, R 2R A2 Ok . (400 SR IE A
it 78 58 W DL 32 AN 32 G Bir O Z A 4 o Pl (AR ) | 3 D52 N 22 B 1A 7 AR L
uFEE (=B B ), A A R G T AT A 2R 8 A e e B I A

Lo BRI B v 7 JBe ] 15d

RIS G A G HRIE AL NIEE B KRR MR ES, A& D E s, J5ENY
Mg o IE AR 140 % 2 B A 22 WUR B Ul -5 A B2 XA, BT A I L A8 N L
A R A TS B T IR SRS N B A A W 7 AR DL, 8 0 B0 R O R E T R I s 2 AN
Al 45 o (41 R MAGFIL B s Z F 4, A Hl g 07 I 85 B R ] B2 AN [l o BT Al
AR HIBEIR R I T AP A Z R IETHE, IR IE SRR T 2 SN A Z R, Rk 355 A
REA S 55 A7 8 HE LS B gRoF) i B8R, iR 38 55 JF AN TE TR iE ok 2 91#  (das Erlangte) ,
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Abstract; Unjust enrichment is provided for in the General Principles of the Civil Law, and its legal
effect is further stipulated in Chinese Civil Code. It seems to be taken for granted that, in the determina-
tion of the scope of restitution, a distinction should be made between bona fide enrichment and malicious
enrichment. There is a consensus that unjust enrichment can be divided into payment enrichment and
non-payment enrichment. However, if the provisions on the effect of restitution are applied indiscrimi-
nately to all unjust enrichment cases regardless of the differences between various factors of initiating res-
titution, the “non-unity theory” has no practical significance. In the case of invalidity or cancellation of
a bilateral contract, the payment already made has no legal basis and constitutes unjust enrichment.
However, Article 157 of Chinese Civil Code should be given priority among legal provisions applicable to
the content of the restitution relationship. If the restitution of original property is not possible, the court
should order compensation at the estimated price, rather than apply the provisions of Articles 986 and
987 of Chinese Civil Code. The most important objects of the application of these two articles are cases
of one-party payment not based on bilateral contract and cases of right-infringement-type unjust enrich-
ment. The party who is unjustly enriched pecuniarily has the obligation to return the amount of enrich-
ment, and usually the issue of non-existence of the benefit from the enrichment does not arise in such ca-
ses. However, in cases of overpayment of wage, child support, and alimony, the non-existence of bene-
fit is often defined broadly based on value judgment other than unjust enrichment law. The interpretation
and application of Article 987 of Chinese Civil Code on compensation for losses resulting from malicious
enrichment need to be clarified. If the compensation is considered to be a tort liability, the relationship
between restitution for unjust enrichment and tort liability will become helplessly messy.

Key Words: restitution for unjust enrichment, invalidity of bilateral contract, restitution after contract

termination, non-existence of received benefit, liability for malicious enrichment
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