% # % Chinese Journal of Law
Vol.43, No.l (2021)

o 5 WAL 13 R i B 1) IR 858 Ao HC 27 fige

E o

NBRE: BRFANAARGERF R Z BTk, 2203 (LoD xn
) MW EHBHEAN, SR “S4508CKER HELELAE . REBE
Nike) s, SRR E LA R RBMBE, B, AT FRLG L E RT3 THA M E
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HB B AR, RIATBIRALE G AR TR, & EILH- B8 it 9 A B R ALK
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AR, A8 BT BB HESD T, AP E AL T R B AN BT 2 AN W IR, 8584
WA AR Gy g P E ST A, R BRI IS B 2019 4R, i E B 2R 2R
RBEA iyt RS — R AR AR (1) 2019 42 10 A 24 |, #EFRATRAM (LBEE R HE
Mt 2020) W, M T RAMERCE, P EE ISR 190 MEFIR R HES S 31 A7, Bk
SRS 46 (it — B4R TE, oo, IBURSARHES BORE S =AW T SR, I AURAT AR
JUEIR T E KL, hEAENB (HE45 105 60) SO B 5, HEA00E =AY =6, (2)

# DURAE E BRIE BT BT B
AXFEFAPEEGE RO —if— RSP E E BRI SR AT (18ZDAL00) RYHRIM MR .

(1]

(2]

S EERG MERZRS ., (2020 £ AL KRG ), https://unctad. org/en/PublicationsLibrary/wir2020 _en.
pdf, %515 51, 2020 4F 9 J 22 H &S5 Vil

See Doing Business 2020, World Bank Group, Oct. 10, 2019, p. 4, https://openknowledge. worldbank. org/bitstream/
handle/10986/32436/9781464814402. pdf, last visited on Sep. 22, 2020.
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nAry 7E BUA HE AR A b, o — 20 s v A [ PRBOGE IR IR BT, 7R R R 1 PEAG PR B
B A RS, 2P E BT A SR AN BN R O 1 — > E B R

RIELTr 515K RAL (OECD) X 4Bk 724 K [ A R R A, #id 60% 13 U5/l
WA B0 ACF R P 7 i) PG 50 5 R R ik R SR A T B R 2 — T Bk A AR A B E Y i
B, R A BUOR B E P R R (3 ) 7 b [ B 58 50 8 X1y 33 K BB 34, B S8 Bl
i i BE RO B BB AE AWM BE, i T 425 B T HEE . BB SO0 fr) 5 M B AR A7 AR B R 22
S, R BT RE P i R I R — R 2 S A 9 55 3 ol O3 1 R ) [ P B A LA R A
REA 2 2 3 AR, AN DURE B 3 20 00 [ N AN BT B R BON B ZS 1, 3 nl B 2 (E B 5035 %) P [ 13
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LA R R B P DI RE R 870 M RO %, 1k TR ) R 4 BSOS 7 08 1 B 3

SR, H1 B AP B 22 5 SR AE A& M 2 o S DU FOABE G, 4% 10 Xk 3K 4 Py 25 114 B A
20750, T ELAE [ BB i A R AR ARG — . BURURIA i A R B SR P i R Y 7
W THMEEAS, A E PR E S2 b, % [ A P E S AN R AR TP R A RO e R
], S B0 [ B E A% K B Al BE R AHARE , Il sk s R B . TR, X T Bl b E i
Bl RUAARTY , AMUBERS 5 A ¢ E B BUE BLE, X T RS rh BRI B 3298 24 ) Z 8] 4
WO A et b B O A SE B A8 3 B 5, I EM TR e . A B AT U B R IE
PRSETE SCH R o o g T [ P i b E ik R 0 T 5 IR 0 AL B A0 T B A 1 B [ 7

CTRTRERT EhEA B E iR R S R B, 2 B T RN E )T’
KEL U4 FRIEBL S AN, LIz 36 TR 2 R SR 6 TR 5 3% T € 14 45 1 AL
9% o 2 36 TR RHA N HCRA 38 & T8 LA, il T8 wl e [ 8o W L, o
GRS LT PN U8 532 SNV S W L R SRR/ -3 bR 7 0 11 0 -0 R sk SN EVE R S TG R DS
A 05 AR [ BRF 5% F 6 e A s XU AR BE AT BT Ik M I B A b2 ) (LR g AR v SE B A P
BT FRVEAUE T 2% 45 30 6 TA BV Tl . R BRE B B SO R AR R i A R

MSZ TR ATLE W, 8085 [F] — 28 58 By B 453 (9 15 TR A (8] 1 08 O 2 5Kl
B E B AN [A) 253K, P BB NAE AR IR [ AT N B 55 Jm, Ok A e I I 2R AT B 5
FEERCEALBL AN R R o DS AL T B E 1 A5 3K, 1ol RT3 5 3 FH B A b S ok it XU
BTG, BILA MR TR E R EMER, REFEVEH MK, XA
TOERAET, PPN T ITE B IBA, Bl P& il B D Z AR A AR/
TR SO BEA T 7 ey ) D B i s E 5 T N B i S A [ N ER T R SR R WA (&
DF R 5 G AR A0 T e S B 4 A0 I 7 SO AE B A PR sE JEAS ) b (& TF RIS S H T
e G0 T A AN 7 R AR B A PR YU A RE) (AR RSk @G HBHEART M g aHH
JEATERE") TR MR B9 PE AT 7 JX S8 [n] REUAR Lk F A1) Sz S8 BLAT BT P o figk o 9 0 R B A
U] A A P o o [ AT AR SO ik 8 [ R R AT IR 0 A7 B il b, 2855 B bl 3 (7] g B
MRS AR S50k, femx C— T TR T E B E R R R

(3] ZWHE%M. (OECD 7 IMF 4. BiAXU5 il & GBI EvE) , ChEBLS M) 2019 421 A9 HHES M.

(4) 199644 A3 A, wREMESEZETEAFALE (BFEHENEN TREEGRRFHI), AEZRTEAF
T v st v A 15 B 00 T 4 B T AR 55 DA% 36 R A LS 5, () I e WL 9 56 TR SO A 1 A IR 55 B A A B . %
SE BTN 2 A g VAL T B R B A, BOAAR BRI E SR . S0 (ZRTRERFABRSEEE
b R SRR A0, CRORIE PRk e ) 2004 4£%5 2 ], 45 318 11,
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KPR, FEBRBais & e th T B Bl b E iR ik, EEAAE . (1) (e
EAY) FTRUERAFLAMBAN; (2) FEX "G40 AER" MEES%E; (3) K&
B Ak R A R s (4 25 T A 1) B 0 B R P A R o T P 1 i B A e R A R U] LR
TEr e geikis, H¥E T HAERAR DI o 5 PRIk B M R LI 8 1E U E = 0 HA
IR R, (R O B [E R RE S i R SRt TR S, 1E P 9 I [ B AT
0] PN S T T A T B o R, A R R i A S B P ) ey Rt AR A

(—) (HEWFRAERL) MR A RS

CHEMLN 2 L0E AN 20) 5 31 45 5 32 4502 H AT [ Bkt 25 20 A9 5 T 2% 24 i B 10y ~J 158 [
brik, (5 SRz TEGA . Sh3E, BF ., 5. B0 SRl OUEEr 45 1 2k 2 0 BUUCH E 78 1
YRR LR TROAE 0 [ Pr A5 2, b2 3 (4Em 22k A %) MAEME 2y, e
(e MR AE N L) BAEBART), HHZFOE S T L8 M, X bR i S0 1Y
PR AFETE Z R R (o)

Lo (e R LA L) 4 31 Z50E N 40 9 B3l WU A7 12 9 A 2

(HEBAARLE N L) 50 31 KA A 25K, P as 1 BRA AL T 2% 29 M B 1 5 A I .
CRANKH AR LT SO S MAAZ AN A BT RAZEW B, HSEREZ.” BT
55 31 SR UEDR AR RO IR AT, I, A2 AN e R B S @ W R, i
LAXT HAAZR PR i 2R 2 B R AR AR T o U7 SRR 2235 A B AN TR] B0 A o 2 21 5 Rk
MBI T B i B IR AT Tigid . Hoo, HIAER & SOELIEIE. “HM” 5 %57
e [A) S IE 245 S AN R & 507 2k AU % WUZ 10 208 10 H 558 B i R ML IROR 48 28 1Y
EMEEER? (8] HK, FAMAMSEEEEARR—R, MEE—ERWENZ T EME
MPOERY, PR S T HAR R H AR IR AR S . Biln, 2017 4R E0TH) & & AR
AT AYSR B AL R O XU AL B A7 1 Dk RE B P AT i, Hev B SRR B A N A . AE [
P S E B S ke, 45 Pl ol >R FH 2 2 A A% R A D o Lk e B A - B, SR el T i LU 3
TR, Bz bR ER R, AR AT AR o BB KI5 B e W Z 18] Y BRI, 78
KA G FEAT A E S B M H MR BIICERI BN ATTIREE . e, XSRMEA RS, R
i H 555 B AR I A Re, M REE A B R B R 25 0], 78 mlESL” mfak. (0

2. (HEMP AR ATERNLY) 5 32 ZRAN ST VORR BT A B A 2

23 3 e R U AT A R T SCATS i AN B e A, B B AR T A G Y A R

[5) See Anthony Aust, Modern Treaty Law and Practice, 2d ed., Cambridge University Press, 2007, p.232.

(6] With Respect to Art. 33, see G. Maisto (ed. ) , Multilingual Texts and Interpretation of Tax Treaties and EC Tax Law , 2005 ,
accessed by Books IBFD. A SCErg| AR 4 A PIiE 3. B A1E . Bl r & F1 4 ) &K J5 F IBFD ( International Bureau of
Fiscal Documentation) Ui /%, (%88 IR b £08T B9 161 5 U0 e SOR 9 'S TURS .

[7) SeeB.J. Amold, The Interpretation of Tax Treaties; Myth and Reality, Bulletin for Intermational Taxation, 2010 ( Vol. 64) ,
No. 1, accessed by Journal Articles & Papers IBFD.

(8] ZWHHFP: ((HWPWFKYEAL) H31.1 5% “HWMEE” FIEHR), (LHARFFEHR LSRR )
2014 AEEE 5 3, 5572 W,

(9) S WBYEHSE. (WTO MrlENLE) , B AR AR 2004 457, 55 57 TLIR .
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BF, (e 229050 20) 55 32 4841k T —Fh & A 0+ 7 M8 B8 5 vk, BIAT DL FH #b 78 1 1) A
BEWORL, AL AL M MES OB I ar a5 IGO0, R Fe e FIE I & Lo (B2, FhsutEvekig
V0 B SEBR _E AN . B S5 LG i Be B2 5 IR SV By e AR 2530 B B SCRIIT AL
MERMFEESHEN, WEH BB P E A R ERME, 0EH BT f5 21T M BE
B OB g g3 R P HE R SO SR AN TR, XU S KR I B e, RS P8 EM
AHEARYE, WFHNBANBF G K, S g BEPLOCTE A 2™ 46 4% B8 E R A0 BRAEA T I 7 o

0L, (AR AN L) BARE E BRAh 253 A7 10 i BRI 2B AT T8N RE R FE, 2
S FH o A ASOR R R 1) 25 A A MR S R 2 KO T LA SR Y TR . IR,
R (AY) RRTEBLIEME MR B — & s SAER, B3N GE 0 i B i B v iy HL A )
AL R HE 5 .

(=) WM “BEHLGEARTR BRIk SR R R

1. " HEHLGERTR" -4 E 5

N T R EAE B AT d b R, 1963 E LA A LU WA T (T X TS M AR B
M EEARRE), RHEZBATIFZEENAN, B EPRBRCC RN EESH M,
5% S R PR E T AR IR & Al RIS I SGh BRI P e, S/ L 1 THE T Bl a4 1
Wk, 1977, AR EXEL TEYEN “SHHALEA” M “S5HAEERER" .
Z A EHLNEATERT RHS G AL BBUN R IR B S %5 % 5l 2r (Committee On Fis-
cal Affairs) ML FERE, IFHEAGHLMFSMELE, DL @7 B kAR r E RS, (0]

1991 4, AL BE S ERESTEAN “KGHLEARER" R “ahSHEL", U
o W AT R AEIT . B 1992 4Fe M “ 1 TUE X (loose-leaf edition) ™ # 47 & KB 1T LA
K, “GEHALWEAER" HaT2WEIT. BIBEEGHEMTK, “ A MBI P e R ]
ReHIZ BTG GG SUNEARTR Mk Mom R, 01 DI b e AR A W . K )
Mo WERS ML S A E R BT . A G HSNEAT R WEZEHNE ST A EZ XA [
1) L AE B 28 1 3 P G R A i e e, RIEIBA . BB MBS R . Tolk . 4 mhal e HoAth [
FAF AT An] HAMTE 2 9 BN W BOIRBE ™, IF SR AL —Fh A G — SE ik b i e [ B vk A PR R
FIE A 450 355 H e DL ) ) R O ik (12

2. HEBHE “SfHSUATER MK

H 1963 fELIOR, “SAULGNEAR" ERA . PATAE BB & g T 2 W56 E,
W, @AHARS N EAESENF BTGB R, K25 “@&5H800AK7 &K
RFE—3 HK, “SAHALA" E A E WA R IA AT, BLRAEZ B0 B 2
SIH, AR S HHENAT BB Ny B R BT B 0 R0 B A B i A FT Y
fEm . MEAEHASEXN “SEHLGEEAR" ) Z R ARG, £ B Sk A ] R R A B R
MEEHFEAE T “ SR HLEAR TR,

BRI — RS, 480 JE — E EU DO Ho At B R g X ik A e e AT A % R
WO e IR R R T AR A R . OO A R B RS A 0 Dy s AR, TR AR AR 1 X

(10) See Carlo Garbarino, Judicial Interpretation of Tax Treaties, Edward Elgar Publishing, Inc., 2016, pp. 1 -2.

(11) Peter J. Wattel & Otto Marres, The Legal Status of the OECD Commentary and Static or Ambulatory Interpretation of Tax Trea-
ties, 43 (7/8) European Taxation 224 (2003 ), accessed by Journal Articles & Papers IBFD.

[12) OECD Model Tax Convention on Income and on Capital, 2000, para. 3.
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REERT, XAARERENE, 04 K EX 2 HINEAR TR AT AR Ay Sl AT L
Oy MALIER LS R AR

(1) srik#tam iy

FEX A HAEATR" AT SLE B R R A, R S b E AT U B P RE
BOEP . D A bR LB E MLE , BN a5 HIEARER" 1§
NBZ K, SEAEAEYE . BUE P ER# & BOR I SOR RS 2R HENEARTERT MR
BN . B 2000 4F LRI, ORGSR P 52 sB0E B i oRLRE , AR B A FH A 5% 2%
WZ% “aAAEAER" . HATERAT A R B b E sdUE B R s dglis
TERE” JH TR REAE G AR A 131 A se i, US) il dn, 2007 4 BE I Iy — 5 BE 3K B0 5E )
FIRFEIFHE: “ARATE ‘BHEHALVEAT FEMFE BT BRI AR, B R
5 CSAHLNEARER — B — o O AR (6] 3dn, 2006 4F (fif 22— E 2L
Wb @ BE A ) 26 1 4% 1 O E : "4l Mg REAE b S “@adghEAs’ &K
SEAKA I B9 203K, B S S ASUNEAER BME.” U7 B, 1996 4 (B | —3%
FEl B P2 B A B ) 2R 1 B MUE : R TR R dLBUEA IOAH N R Y AR 2 A%
KB BUWAA S 2 AGUEARTER Fram i & " 08)

(2) wmlERHM T

R EHLNEAERT MEEBAE, il ARSI A HAEAERT RS A
Bl w3 LA A S X AN SR TE BEAT o AR T LA ROAE ,  w) UL R AR — S Oy 1 1 R4 ) 7
ROE B, MU A5 EAEAL B 25 AP AR R RO AL Y 7 3% o # bl BE AT 76 (9 HH 18 BR)
FIHTIG 7 JE B )R, R i & B X @A @SN TR #fmkdasmn E2IE, b
FCGEAHLVEARERT RN H O, A E Ak B R e s 2 B B AR SRR &
FHLUAER" NRBENES. REGHAMECR S RS0, HE SERBUTTE M 45 A
Wi, “@GHSGVEARTR M —FEEERES S G, WaBRmk T ZriEz. (19
A, mT “S8H8EARER" MR — B THed, &%k LT EEBME
(G B el G 7= A S IR L SR T E PRk 2 )2 R T

(13 ZWESH: GEREBMMAE), (E¥IRIE) 2004 4552 ], 541 01,

(14) & Wsi5l (10), Garbarino 45, 552 ¥, 458 Wi,

(15) C. West, References to the OECD Commentaries in Tax Treaties; A Steady March from “Soft” Law to “ Hard” Law?, 9 World
Tax J. 127 - 128 (2017).

(16] Convention between the Kingdom of Belgium and the Republic of Rwanda for the Avoidance of Double Taxation and the Pre-
vention of Fiscal Evasion with Respect to Taxes on Income (16 Apri. 2007 ) , accessed by Treaties & Models IBFD.

(17)  Protocol to the Convention between the Kingdom of the Netherlands and Barbados for the Avoidance of Double Taxation and the
Prevention of Fiscal Evasion with Respect to Taxes on Income (28 Nov.2006) , accessed by Treaties & Models IBFD.

(18) Memorandum of Understanding to the Convention between the Republic of Austria and the United States of America for the A-
voidance of Double Taxation and the Prevention of Fiscal Evasion with Respect to Taxes on Income (31 May 1996 ) , accessed
by Treaties & Models IBFD.

(19] See OECD Council, Recommendation of the OECD Council concerning the Model Tax Convention on Income and Capital ( A-
dopted by the Council on 23 October 1997 Under the Written Procedure) .
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3. "SR ALAEATR" BIEES o
SEHAFE M 1997 FXT “SEHLUNEAT METCH IR S8R E N E T
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Rk e dLNEAR M 2R WE, HFE BT R A, Bl
PLOCAEIE AR L G AL BUEAR O i AR 59 UL B E 19 28 3, IV 8~ A BB 3T 19
CRGHGNEATER 7 RO RS R, A AT B A HAGE AR 2
(BB EMESRIBALAL) 85 FMEMTIERAR I @i, MAAERARIIH
CPUE” . 212017 4F R GHLVEAERT e E EEE LMY, “284d80EA
B IR A AU [ 4 A5 B 2 R . I, AR A AEAR TR e b
FE— R Z IR A AT G

HFS b, fA G0N A FE L4285 BB IT XUA B R E I, fERREEE 2% MBS T
“eadgGEAERT, Hiz @ kA ERAEEE, WS EAEN 288
B RN R R, AR A A ER S O BAR AR R R I R B LT, Mk
DU A% W BRRIEY . i T TR BEAE R X4 [ R B b R Y 2
FRON, R ey kE GG A AN, BOH T80T E AR RO = 8] 2= AR 5 E ]
AR AL, g A ] B 2 27 [ B B WAL 5 T ) At A i B 5

(=) MR Hha 2 24 o] ] oA 2k F R 119 AN 0 2 1

T 1 P 325 AU, 4 249 [ XUy 3 ek 24 45 Al WAL 0 o E 4 ] 22 ) AR e BE AR, PRI, X AR T
A8 B AT O IO DET 2K T R TRD A A, DT 3 PR AR O A AE B A 20 BRI . il T 2 Bl BEART K
A KB E U DB AE D — B E X, W2 R AR BA WA E L, 2017 4F 245
MYGEAR” 53 K52 FOME : i —Ir FEAR TR SEEA VR i, X TR A Y2 U E
SR, BR BRSO A 2RI LGN, B 24 R B S0t I 2 1561 56 A B R 3 I BE Fof 114 3 1 i
ALE B8 3L, i BB XA 5 TR 19 58 SCRE IS 56 T 3% [ oAt 35 AR [R] — IR i € L™ SR,
Tt WA TP A F14 3 — A A it TR L D) 0 4 A7 4 5 S IR T, 2 249 e ) ) R 3 MR 2 RO 3 9 ] i
FEAEZE ST, DR B MAC B3 A gk R ST TR ek ) RT3l 2 i e g J 2 0 R 5 ] ] pAY k9 o R 7

S5 AT oA RE P TR ot b — AR e s e, U — R E PR AL, AR AEE
MR MVERT, K —E BRI, XA SRR A T B T, B IHAA—E
LG, DT A G N4 PR — S TS A i o (22) 7E E BRBl ik Sk, U3 rh & th T
Zif 24 1] X7 0[] — 28 v A ] — IO A3 I ™ 114 2 P s AN TR] S B30 A [8) 9 A A 2 1 AL
AR B G  (23) (N, S 2= ARk 24 w1y o [ O ) PR, 245 b E 2 RIALRE N SRR
A FEINFERAEA, OB B A AR AT . AR, o EB S HLOOR % 9 IR D VR AL
ISR T BB, W25 2B 55 ML LS o) AW SRR T, 52 55 J A I8 R o 3 Ll
A, T BEATE P ER B WG, 5 20 ZEE A=A AR, fEA 9B N
RIS TR LAY R o (240 XA FEA i o™ Jak A T 0 i R T 00 of U 0 % [] — 2 i A5 90U ) 45 2R

(20) wigl (191

(21) M4 (@TFEIESRBHAR LAY B5 FMHME, @EHLEMM “JE” X2 bl B AR EAR T, m
R MBE R

(22) ZWEEE 4. CERREFNS), KRR W 2003 i, 45126 1,

[23) See Roy Rohatgi, Basic International Taxation, Vol.1, 2d ed., Richmond Law & Tax Ltd., 2005, p.17.

[24) Finland; Case KHO: 2011:101, IBFD TNS Online, 21 Dec.2011.
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Mo HRT, X 38 420 [ = A R iR, A7 e R RO 5 A0 D5 R Bl P A il , —
WHEA—E WG BE, [F AR A A 2L SR BRAE o

Lo s R 5

Jir B T RO AL, 2415 2 249 1 U7 AR o T8 [ A 32 08 4% 249 R Tl o SC AR TR A T AR o X
TR RERBBAITHEAZ, AR E N, WRIEE 50 E PR R L B e L HE, 1E
[l BBt i 0, RIER B UL R A —E B & B N 2B EUEAR" LR R & B0 Bk 4%
ARICAKRE, BRHNEE T, MR EZAIEBAUE — B, R I8 A AL B AU 7] 4 K
W 251 g, 2017 4 G HLBNEAR" 21 ZRHUE R IR E AN H A BT ARAERL, 57 AR
il TR E B AL, 5 10 FARIES 11 AR R TR IR E B nT UL, ARIE B P RE 2 R
MAEBEA o BRI, Jo R E A=A — IR B . (H, Ja R 52 2% 2 ke, B G,
Ja BRI UL Z KGR HGNEAT & R A HSNEARTERT WA R T R E X
SRR E CRIARTE Lo i BEAL . Lk, T “Je T Fovam”™ RSB S, SR IR EE W
SEAT AR IR B, FAPUCAEBAAL, s B R AR AL T 9 R AR B AL, R, e R
ARA B ATREVE o foo)m, T B PR 0 56 i i 00T A A S A st 52 B o XU B A s R
FEXELGE S, B “ 2 a HEART 54 2058 2 30 AN BEAT IR, ] REXE L
g, b i OB 249 1 XU 8 i A0 B E R AR P R 2T R IR S5 . R, R R 15 Ik i o
P S RI R, AR it B ] [ A A T PR 00 5 A S 2% 2R BT G2 S AR T A A B AT 8007 125

2. RUEE B

KU BE , A4 4l 29 [ U7 $2 MR U5E ] ] PAY ke o 2% 240 v R T 58 SRR AR 3 1A 5 TR i
e, ZOHLSNHRED THNME. IR 25480 ART 523 FMME, HREARPE R
WUETESR 2 5 —Jr 9B, I o I Tl 4 (0t Bd AR A O BT 4 26 1F o WP AT B AR RO S e, AP AE
PRI — R0 SR Sy ke T s R IE g RI 45 2R 53— ol s oA o BBk R T I ) TR )
o 1999 4, (2G5 HABHR E AN G 0K A olk AY3E AR ) IRk gl = of I8 [
UL”, 5 TE AR D R R B ST P A I 7 A ) U b 5 [ A, (260 2000 4R, “ 2 G H B ATER
XEER 23 ZR B R R AL g TR R RO, RIE BT AR R R, DR Pk AN (R A
ORI, R YR ] A i B I ST AR A, (270 ST 1 TR T A S A5 AR A0 oA R I A T 5 R
P (e Bl s A S AR IR RCEALERL . 2017 4F “ @G HLGEARTER M, BRI E 1% R b E
MUEAERE , D0 Jeer 18 ] 0 R FE 9 B XUCE AR B 1) S 55 o b P e T8 Tl AN B8 AAS T [ A ik o AN ) B
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—, EHNEREE, HEMT “ZadEUEART 53 K% 2 FOUE M i T 4k 2 [ [E N B LA
] 177 A= U3 e 5 A T o (280 75 X 0 S B0 i B AT 20 S B G B0 R, U0 AS BB SR oA 90 I S 3

[25) See Klaus Vogel, Double Tax Treaties and Their Interpretation, 4 (1) Int’ 1 Tax & Bus. Law 65 (1986).

(26) OECD, The Application of the OECD Model Tax Convention to Partnerships ( OECD 1999) | accessed by International Organ-
izations’ Documentation IBFD.

[27) OECD Income and Capital Model Convention: Commentary on Article 23 (29 Apr.2000) , accessed by Treaties & Models IBFD.

(28] w5l (26]), OECD 3Cff, % 104 B,
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FELMEBL B L . [, "2 A HGUEAER" NAFTEsR B 200 T, WA g o [ br > 515,
HXPF @G A gUWEA R Mok I 10 50 =22 H 4 45 59 4% 20 B9 38 I PEAE e, 4% B X R
3 236 W8 P BRI W A TR T, R IR TR e TGk 58 A i R A 2 i R I AL

(D) 4% [ B Wi bip 5 AP A B 11 Jg BR A

T 1 bR 25 2 W i B R T vp, 22 1 BT 20 40 2 [0S 2R 200 10 BT T B I E , 1A &
AN B — T S A R S AR S I T 0, AN NS 2R 2 B TE SR R R, 0 2 A A
R HE, TR E R & EROR B AR, WEEZSH WA R EITRB I E, #
J7 T RE A ARG T P E MR R T E N aL ik . Bilan, SERES AR E AT B E s,
BRI AE 2 0 T A 1T B E EAT SRR AR R, O HAESEEZ B AN R R T R 2 itiE Bt
HEBLU PP SE BT 24T O WTHIE 25 b 52 SSBLNC BB 58 O BOR PR AR o (300 B WS blb S 1) 15 AR it B A — S
FEJE b S W T Bl I P 25 R ) LS 8 SR T I A BB | 2 24 [ ) TR 1 LA R A 24 XU
RS A2 2% K 8 FH M A B T T B f) AR S T DL, DAL kg 0 D e R MO P B M B S 1 BT 4R
F o G B o ARV MR B A 56 [ ik e i B B Wi P SR B3k T 2%, i HL H At 4 249 [ ) —
86 % e 1 BB 2 I 2 275 5 [ IO BN I TR PR AR A o (320 BRSEE LASE, IR, ENJE
el RE L ONERFWHIE A E BRI R X LEEOR LR BB B AR, RESAER
KA by i fic bl e L2 BRI T, A B T b 2 24 [ A0 4B IE i i P B i ip s 4R 11 4 =

B IR BN AE 18 B A A B I i B D5 T B B S B M0, (H R X AP B AR V7
REAN IR 2 249 1 — T3 9 B 5 T AR W, i I i 4 1 XU A A A P AR T A B R T, R T —
PG RE . 2R 2008 M3 R FOR — B, Bt LA R 4 2945 05 # [R) T 00 1 R A4 2 A AL i
B, AREX ST AR R g o R, A IS BB R T A BB R S A B X 4 2 [
—Ji Ry, BRARRF B4R 205 D7 B TR . IR, AR B S A SE N, BB RE B4 4% S
AT7 IR, 462 E —J7 X B E PR AR, X 4R 20 53— 5 i i A — RS R
WRIRCR o T80, 4 [E R BECH E SR P AR R AN 4 29 [ 75 — 7 B LA A0y, i B A
TE L AN MR 10 4l 20 [ 95 B L BEA AR 0Ty o Biln, SR IEIIPEIR A (e b Rk e A it 2R 2
(Xerox Corporation v. United States) &1, A4 B bl RE $OAR N AR B ALACTR T 5 [ I LR X 56
1 B8 WA Bp A 1 LA, AN 5% ) 0 B £ T g P o S (33

FURT, o 103 B b i B AR, S— & Bl oS HLOGBAT IO A AR, b [ [ B 55 8
Ry RS 2 HIEAER" WA RN S E LRI, A4 T — R HETE

[29) OECD Income and Capital Model Convention; Commentary on Article 23, para.32.5 (21 Nov.2017) , accessed by Treaties
Models IBFD.

(30) See C. P. Tello, Financial Products Anti-abuse Provisions in New Income Tax Treaties Rejected by Senate, 2 Finance and Capital
Markets 124 (2000).

[31) See Technical Explanation of the Convention between the Government of the United States of America and the State of Israel
with Respect to Taxes on Income (1975) , accessed by Treaties & Models IBFD.

[32) See eBayfine UK v. HM Revenue and Customs, [2011] EWCA Civ. 304, accessed by Case Law IBFD.

[33) J. A. Becerra, Chapter 6 ;. Interpretation and Application of Tax Treaties in the United States in Interpretation and Application of
Tax Treaties in North America ( Second Revised Edition) , 2013, accessed by Books IBFD.
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(2010) 75 %5, PURfAR “AoprBil e mre”) o i 3CrFxt ok rhogr Bl b AT 18 A ke
A BN 3l AV B, o X A T A B A S AR E S R P E AU E R — B, A R
ALAE [F)RE T T A P A [R] 2% 3 A0 A B S AT o 2018 4F, ERBLSF MR kA T (R TRk
PRSI E TR A ) (ERBSS BB 2018 455 11 5) , fEBU R E i B hLil . i
s Masis | AN GRS B 5 AR L R Akl i P B M iy 5 S5 A SR SR I L, X AR B
SRR WEAT T AN SEAME S, MEBRZTERE, T BB E R S B S
Je P E B HLSRAE AR 5 P P PE B P i — BRI IE T, X BENC I s F Hh i 85T A A A
e[ PRk bR IO RE, DR X 45 29 [ 75 — I A BAERECT, RAEA - “HIGICRT .

=, BGHK T LR BB RS EAY F kT

UL G A 7 0k O ik DR B AP A2 T P 4 P TR, Dy 1 3K B Ui B A P A i 24 [
X7 RERS —EUE AR H i, (EE%E w570 - IRAEK (Klaus Vogel) T 1986 4F 4 i 1 B 3
SE B IC R A BE SN, PR S BRAS [0 2R A R AT G — R JE B At B E I H e T
O3 BC 4l 24 [ 2 1) ) RO i, T A P A 31 2 24 [ XUTS B 55 AL O AN e 1 — EE T
X—HEARESLH . Nk, TEMREBIUCHrE iy, N4 55K — R A Al BER4R 20 [ XU [R] i 4552
g, BV SR IO [l A B 1) ik o (340 3 — T A AT 0 ) 3k S b i BB MO T ik, B
ANTR] TR IR A% B ok R A GERIE T BT L R AR, RA QAN et ZRarEAEEs)
PEROHS il AR RS T A (e SE i BT i AR, 6 IR TR D7k i B MR, X Tk
Bt 5 Y MSCGERLE TR BE IR AL TSI AR, P45 5 Y i & B L R T R . S
T2 HE o ik 4 1025 5 4 2 [ X D B 55 LS MK e 2 2 2 50 = [EI B 55 ML 5C 19K g 1) A+ S ke
TEMAIR o ZRE PRI AR 345 5 0 4% RIS F Db )5 T GOl 14y 6] 5 2 i) 1) 3 MAC 1o 3 A 2 T M i 9
o REBNTERAREE G AS [ 147 ML 45 F AN 22 T K SR S5 A LR AR, FEBLUC B (B 3t ff HEA T R
fifpRE . O T S BREE IR RN AR R, 4 24— Oy FE MR R B H A I, AN 2 AR [ A w3 R
SEASCIR AR YORL, I BB IR 2 IR 55 — Uy 2 2 50 = [ i A G IR A BORE . (350 F ok A ) i R
2 F N, S S [R] fige  JU U AN 7 25 B A A B 295K T, (B 2 24 [ (9 003 56 2 PV O
SRAETE R, WA IR, e ) 88 5 DU AT R 70 A Bl T K JR X W A 119 4 R e — 1) i o (36)

(—) [ PrB by St 7] i B Y B L At

TERE b, PR ALIEYL . (HEMA R LE R L) AR LR 7 U6 0 L B0k B 73 50 AN T]
19 £ BE 0 B Bp s 1 3 ) A R B AL T BB AR

1. EpsALikii

] P L b Foe 0 T A T [ B AR T, T B ik R 119 2 SE AN 50 A 4 2808 O [ 32k 11 ) A

(34) ZWHi5] (25, Vogel 3¢, %337 bl

(35) See Franziska Sixdorf, Common Interpretation as a Method for Interpreting Double Tax Conventions in Germany: Theoretical
Foundation and Results of Empirical Research, 44 (8/9) Intertax 591 (2016).

(36]) See Christoph Pleil & Stefan Schwibinger, Confronting Conflicts of Qualification in Tax Treaty Law: The Principle of Common
Interpretation and the New Approach Revisited, 10 World Tax J. 432 (2018) , accessed by Journal Articles & Papers IBFD.
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17 #2828, fif 22 WA de h 73200 WA=, BERS T AT 22 E PR AL B FEAR A
—, AT EACE BE A BT AT M BB R, EBEAMNUTER 56—, JLEHSE A
N, AR SRR, ey EACE MR R =, B E AL A E 54
NS, MRAEALLLE, A7 B E BALEELE A BN AR O, R A Z U E A
O 1 BB B R R A 5 o ARG IX =AU, P J0E AN A 9 55, 3 A1 [k Y 2
o HAER N EMFLIE. BEARRALLE, MR IEE M i Z [P, B7) Frill “4Lik”  (comi-
ty) , SEPR A FARERALT (courtesy) FikH (552 MH], KA T EKZEIHET I A LA
it 45 AF L D A T 3 AR — B R B o 0380 — DA, T E S ARSI, PR AL LS I B
— AR 55T, RIHARREN EAE T AR A AN T, —T5 i, EBRALiEd AR
TOoALET B R, Wi A B X S — E S ATEC WEAT R AR (39
WAETBR) T P AL L D AR S5 P08 AR U 5 B 52 22 B B ) S AR Z (R0 F JE A9 o R 2 3 A
— [ A A R i £ Al ] PRR AN [RT TS 52 DR AP, b SR 2 ol 5 ] R I S PR 28 AP 4R AR o 7 [ B RL ik
o, BB ALLE R 48 A S A A B B S R K R B RN S AT A Lk B e
G, (400 FEE PRk b, I BRALLE LA BB S B b E 1 3L (] A B 4R A O SO . TR R
Bl 2 i, B AR — A Be H J0 55 2 7% Hh [ 1 )k A ok, (ELAE A 458 35 A 1 B e 2 AR 1 20
N, —EAR AT U T ALLL B JE 2 5 S0 E L B TR AP B R, LAk 0 48 2 [ S0 19 R
BER A, SRBIC I E Hi RSB filin, LA 22" (Unisys Corporation) ZEH, K
HINE 2 e DA At L VR e 25 B A R ) o ) S B B B i o R e — 1, kR LR BRAL LR S
Fefling, ) FREEENE, EEPREY, 2RISR, BRI E S PRk
JEISCH BA LR B b S o 7 v SR A 1] S0 ] IR FEHEATE A DL B, IR BE X A1 ]
ERE B AR EE T E PRALIE U B4R 5, T X i R M A R A o I Lk 3
W B MO M E B Rk AE B E A LR i 2 RS o 5 LD A B AR s . ML Z T
FEE PRk, FE BRAL LR R S 5 [ A B B i bl ) B SRR, BB RE A I R R4 AR
ERARB y— PR RIGFE ERSeEk. sboh, H AT B T 0E A E A 1 25 B AR AT AE
ol BRTEFEMMERNGNZIE, —SERRAFAEE “ARERT, WSE LK
SEATE . AATAT Y. (420 BRIk, AR BR I IBE s B, Bl E Y SL IR R R = 2 R AE
HRr E I R RStk ” I AR B PR E, EORTE ST iR .

2. HMERETT A

(HERA KR LNE N L) B 31 KA. T ARLMREN — 07k, E RS SCOURRE. KRR #
B H AR M S R R . Bl Y BE TR R B SE PR B2 H R B R N AE IR . W ETEE W
JE, HWMRRm “HE”, R8BI ER B FZE &, miAkE 4 29 5 505 i rg 20 E . (43)

(37) S WV CEBRFAL) , XFAMETTR 5 K2 i 2013 4R, 48 26 TTLLR .

(38) ZMEBUK: (EPRRZE (PSR ), WAMETE R 5 K2 At 2017 4R, 45 50 BT,

(39) See United States-Societe Nationale Industrielle Aerospatiale v. United States Dist., 482 U.S.522, 107 S. Ct.2542, 96 L.
Ed.2d 461 (Supreme Court of the United States, 15 June 1987).

(40) Z W ARG CRINGHATHNE B de b iy B BRAL1E) , CRKEBRZEIIE) 2015 455 2 1, 45109 5ILL T,

(41) See Australia-Unisys Corporation v. Federal Commissioner of Taxation, [ 2002 ] NSWSC 1115 ( Supreme Court of New South
Wales, 4 Dec.2002).

(42) Z AL | AN COMEA RIS R rhoe ik B Ae) , CRORIEFPREIFIE) 2010 4245 1 41, 45 198 i,

(43) ZWLEi5] (25, Vogel 3¢, 4735 3l
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T IR L [a] fifg ¢ i M . AR RO 2, 1R )18 5 MUAS 159 BE WA P 2 A7 7 22 0l HL G AR U
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PSR T BB E fifk 88 1oL 244 G 1) P A S (40
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Bz S AL g — SR 2R, DISCBUAS I | 2% M X2 TRk A i QA0 | S I MR 5 O e RS
A HIE A — )27 0], 7)) SEBR b, WEGE S EPREZ M BA B R, —m, b T&
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SER) A f BT A ELX b JE R A 45 58 ROEAEY R, Mg/ B, 85 SE 2 T REf o 1 i
FE KA 0P 55 A 5 R i B BT ARG, [ PRk A — 5 A2 B2 b mT DUES 21400 1 2 228 i oF I
fre E s s A AR o DRI, 2R Pl o fe 2k [ BRdk i e — 1k, /b sl R A I B i 1)
O HCHE RIS S, s AN 5 5] PR vk 7 [ PR Ak 2 b g AR T (480 FE )il A b, ol 2 b as A1
[l SR B BE 8 45— W BRARAE o — T, A1 [0k g 1) 4 DR BB A8 D 12 B 20 A ) el i 0 9
Pe—FoE LA, AR TR EEE R LR S  o S—Jr i, YIEA S ORI, 425
HMERE TR A B) T AE— E PR B PP i BB A o (490 SR, B A E AR SN E
(1 3 R DA D i AR [ 3 A Y B A ST WKL . S R A B A B AR, A E AL T
FHICRBEG B, AR T A B TR B T SR AR UL EUE BE R AR A 5O R i 2 AE
SRR AT, PUOTL . A RSB 5R 5 b Bk A RAT A8, B2 VAR g BB, 1 [E PR
Bk, G BIe X TR E MR B iR I TR 2 A s EEPBUCEM T, &
Be 225 Hh I FI PR BR T AT B T Bl U b E i R ) — Bk, 3 AT AR i e o B SR AR 4R A4 S T e
4 TAT RG] PRAC AT, 5 ik e ) BT T B, Al kAN TR 1R K3k e 22 M) A D 3 X o

(=) E BB bir s S ] e B 1 ] 32 52 %

Lo R m w52 B

INEE R e A B K [ PR B s (ARl 8 & O R—e B2 ) ) M1

(44) Z Wil (36], Pleil 430, %5435 Ui,

(45) See E. Reimer, Tax Treaty Interpretation, M. Lang ed., Linde Verlag 2001, p. 131. ¥ 5| G aij5] (35), Sixdorf 3¢,
%5591 T,

(46) ZOLak/NT : (BUUTPRE BIIE CPE) , ARJUMRL 2% AL 2017 4, 26 142 B,

(47) ZWArite. CHeBakaEa i E) , (EEU5T) 2006 445 6 1], 45125 Wi,

(48) S WML (R AINSE A B PRk i LLACHE I ), CIE20FiR) 1988 4R55 2 17, 51 39 T,

(49) S ARE WL : COMEES RBOIEARE LD WEZERY, (FEREEHIFIR) 2014 52 1, %108 5T,

(50) See C. Feikert-Ahalt, The Impact of Foreign Law on Domestic Judgments: England and Wales, 2010, https://www. loc. gov/
law/help/domestic — judgment/englandandwales. php, last visited on Sep. 22, 2020.
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W, B s LR B O ik, X T A ERE Be A SR B Y i R 14 ) R R BB 1 85 O R TG A AR A 25
o FEMAERKF-#2A 7 (Canadian Pacific Limited) S, I RakBedi i, BARINERIE B
HEA PR OnER—REBIHE) MHBGES, I HA 236 = I B X H AR B 2930,
{EA R U2 7E A B R A BUR R B R, B A S EONEAEBLR Kk G, BRAR 5% i g R
FEAEB AR DR, 75 IAS A [R] A A B 458 R XE LU 2 1 o O FEIE WIIESE (TD Securities) %8
H, IEREBEIA Y, B E AR R S T BN P S SR R BRI T BUCE R R 2 BN, O
H AU o e B . BRMSE B Ikds . iz, SRR STRR, EEMTH
Wb SE B R S AT S B A . 52) 155 630 5 (No. 630) v, s Kk b g
L S8 B A RS AT NS A B RO, (HERA BUIR J7 o (530 & K ik e e o B
B R E SR AF I AL 22 %5 P e KPR ERE BE I Bk, 38 il RE 2 2% 48 = [ERA Be At th iy F B . 4]
i, e R BEAEH B K OnER—P EB I E) MRER, 2% 7 R EEBRA R,
TR W M CMER—R BB E) BREMFR, 2% 73 EEREF R, 00 F22FR N,
INEE R BE ATF L0 25 BE 228 A1 [ AN B A0 AE T, 80 S AL TR0t ) 5 2L b [ S ple ] L AR
1 25 I ) 1) R (3t 20 A 4 3, [ 412 o B A A R AR AT T 38 B i R Ay 28— o (55

2. REM AL

S [ e A5 M B [l B 2% 29 It 2 5 s IR R AR B 1 07 2k o AERL @SS 2 7] (EL Al Israel
Airlines) ZEH, SEEBCH IRk Beri i, WrEtkFEME LR T T “MERoR" . e
(9 SCA R D SRR F Y, B4R G [ U e e A0 P £k f B 2 A 3R LR i 000 %
BIARAR L E BB b E M SR ZE0F, (HERIT T SR IR A g ik B XS T AL R g B A5 5 . A
B I [ e B Ip E fifp RE I SN, S Lk e R RE A 3 i PG [R) i B O ik I IR A fe e o TE S 58
PUSCR (Maximov) ZEHr, SEEREBEARH, WhE MR ZEAS H bR = o g b 2 07 I &, L
{8 L5208 B — 0 7 SR E AT R B o O 1 0 P R AR S ) i T 49 4 24 05 ECIE 1 G (R 30T E
=B E X, MBS EYE RS, W HEZRAGE e H 5. 5 X — BB
— RIVEBIFARE] T IR EF 8 FEjti AR A (Xerox) o, RETABEHE— LI, 1EMREE
2R SCI i R 4 2 XU R, & — A X 55 (judicial obligation) o (590 75 [ R 74 #SF 4R 47
(National Westminster Bank) S rfr, 5 [ 1 (52 WA ] i 390 B0 12 0K [0 Bp R 4 B0 A D 18 ik

[51) See Canadian Pacific Ltd. v. The Queen, 76 D. T. C. 6120 (F. C.T.D. ) (Federal Court, 17 March 1976).

(52) See TD Securities (USA) LLC v. Her Majesty the Queen, 2008 —2314 (IT) G. ( Tax Court of Canada, 8 April 2010). %f
BIEIETRAEXT BLIE F A7 I SR AN A AK I AE BB, 40 S B s ) AR o

[53) See No. 630 v. Minister of National Revenue 59, D.T. C.300. %32 ULai5] (36), Pleil 30, 45 440 Wi,

[54) See David A. Ward, Chapter 7-Use of Foreign Court Decisions in Interpreting Tax Treaties, in G. Maisto (ed. ), Courts and
Tax Treaty Law, 2007, accessed by Books IBFD.

[55) See M. Rothstein, An OQuverview of the Supreme Court of Canada, Bulletin for International Taxation, 2016 ( Vol. 70), No.1/2,
p- 25, accessed by Journal Articles & Papers IBFD.

(56) See El Al Israel Airlines, Ltd. v. Tsui Yuan Tseng, 525 U.S. 155, 119 S. Ct. 662, 142 L. Ed. 2d 576 ( Supreme Court of
the United States, 12 January 1999).

[57) See Andre Maximov v. United States, Docket No.26984 ( US Court of Appeals for the Second Circuit, 14 February 1962).

[58) See Ingemar Johansson v. United States, 336 F.2d 809, 14 A. F. T. R.2d 560, 564 —2 USTC P 9743 ( United States Court
of Appeals, 2 September 1964 ) ; Estate of Charlotte H. Burghardt v. Commissioner of Internal Revenue, 80 T. C. 705, Tax
Ct. Rep. (CCH) 40, 025 ( United States Tax Court, 11 April 1983).

[59) See Xerox Corporation v. United States ( Internal Revenue Service) , 93 = 5094 ( US Court of Appeals for the Federal Circuit,
6 December 1994 ) , accessed by Case Law IBFD.
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[(60) See National Westminster Bank, PLC v. United States ( Internal Revenue Service) , Docket No. 2007 — 5028 ( US Court of
Appeals for the Federal Circuit, 15 January 2008 ).

[61) See N. Orow, Comparative Approaches to the Interpretation of Double Tax Conventions, 26 Adel. L. Rev.73, 91 (2005) ; Hi
gl (36], Pleil 430, #5436 5,

(62) See W.F.G. Wijnen, Some Thoughts on Convergence and Tax Treaty Interpretation , Bulletin for International Taxation, 2013
(Vol.67), No. 11, accessed by Journal Articles & Papers IBFD.

[63) See GTTC Universities Project 2017, Team South Africa ( University of Cape Town) and Team Canada ( McGill University) ,
p- 16, https://research. ibfd. org/collections/wp/pdf/ wp_gtic_universities_project_2017. pdf, last visited on Jan.7, 2021.
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(75) See Hua Wang Bank Berhad, Bywater Investment Limited; Chemical Trustee Limited; Derrin Brothers Properties Limited v.
Commissioner of Taxation, 2016 ATC 20 —589 ( Full High Court, 16 November 2016) , accessed by Case Law IBFD.
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Abstract ; Several tax treaty interpretation methods have been developed in the field of international tax-
ation over a long period of time, which mainly include the treaty interpretation rules stipulated in the Vi-
enna Convention on the Law of Treaties, the OECD Model Commentary, interpretations according to na-
tional laws of the contracting states, and the unilateral technical interpretations formulated by some
countries. Moreover, in order to achieve the consistency in the interpretation of tax treaties by contrac-
ting states, the common interpretation method has been developed in the international taxation theory
and practice. However, the current interpretation framework of international tax law could not provide a
satisfactory interpretation scheme for tax treaties. Due to the differences in tax policies or interpretation
methods between China and its treaty partners, the conflicts of interpretation may lead to tax disputes in
the interpretation and application of tax treaties, thus expose taxpayers to the risk of double taxation. In
order to create a sound law-based business environment for taxpayers and improve the clarity and predict-
ability of international tax law, Chinese Government should clarify the provisions of tax treaties, pay
close attention to the positions and attitudes of various countries towards the OECD Model Commentary,
formulate technical explanations of tax treaties between China and other countries, properly refer to the
judgments of foreign courts, and recognize the qualification results of the source countries and other com-
plementary methods.

Key Words: tax treaty, qualification, common interpretation, qualification of source country
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