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FiZzA AR EER L)

5 E I foe m vk B A 1897 AF 1 A3 B M R I FB BT (Bram v. United States) 22 {4 h
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(6) Wigmore on Evidence § 825, at 346 ( Chadbourne Rev.1970).

(7) FERIIP (1829 4F) A 58 4G/R (Hector) ZEAF w3 B LR 7 I o7 P UL, Ao AT 0 24 5 R 1k B 6 52 T /R 7E 95 [l 2 R
PR A B AR A o PR AT 3 o BRI, e AT B0 R O, B N 1 e 1 B o 1 R R 9 A 52 S Ok
TRAL Fo e B UE G o H I S 22 8 8 O I A S R TR TS R 3k T A vk R A B HEBR AR AR R itk 2L
Joshua Dressier & George C. Thomas III, Criminal Procedure: Investigating Crime, 4™ ed. , West Group, 2010, pp. 534 —
535,

(8] Hoptv. Utah, 110 U.S.574 (1884).
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B, TN SR TZ AT D9 UG B 2 72 A0 T SR A AR S 5 AR P Z R K
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Wi SE LA N B IS N 1963 4F 1y 7 it L% (Gideon v. Wainwright) 1 & H T JH ¥ B
ARG, LA LG E R TAB IE SN 1964 45 1 5 3% {1 58 (Malloy v. Hogan ) T id ] T4 M , 72 #f i

(9) Bram v. United States,168 U.S.532 (1897).

(10)  Brown v. Mississippt, 297 U.S.278 (1936).

(1) BAE 19 4B e &85 R TSm0 B A7EBIRE BN T o

(12) Lisenba v. Cal. , 314 U.S.219(1941).

(13)  Malloy v. Hogan, 378 U.S.1 (1964).

(14) A8y W] R RA AT S (A BHERR , B QR R 99 58 LA VL ERAT S BAS 1 B L R W TR BE 20 TF i 17 55 kAR
BUEHHTS o ANTE " B AR VR ML L9 (Rogers v. Richmond ) 58w , S R0 A Bt £ N A0 B9 32 77, o i LA
HAEA,

(15) Feeg AU RSN, B AR Nk A ML EBE A E RS EA RS Bl FEREHE ANA
M ERE WA TF RN, FI B4 A I B BE A NZ T — B RE A8 (2 (L nk B8 S S A A 25, R E R I AN
iz A X FE B R ILEAS R A A B L. 20 Townsend v. Sain, 372 U.S.293(1963) .

(16) 4% 1 1944 45" B £ 50 50 R AR R 28 06 M7 (Asheraft v. Tennessee ) F2 {1 (1 #8425 5 7E 94 A B AT A0 PR 5. il i
AR A4 5 0 i ZE iR R) 36 /NAT AT RESRAS AT 4 BEM AEM” . 2 U Asheraft v. Tennessee, 322 U. S. 143
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(17)  Escobedo v. Illinois, 378 U.S.478 (1964).

(18) Bram v. United States,168 U.S.532, 542 (1897).

(19) 2 Joshua Dressler & Alan C. Michaels, Understanding Criminal Procedure, 5th ed. , Matthew Bender & Company,
Inc. 2010, p.397,

(20) Yale Kamisar, Gates, “Probable Cause,” “Good Faith,” and Beyond, 69 lowa L. Rev. 551, 570(1984).
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(21) Miranda v. Arizona, 384 U.S.458, 505 (1966).

(22) 2 W Stephen J. Schulhofer, Reconsidering Miranda, 54 U. Chi. L. Rev. 435, 447(1987) ,

(23) BRI R LB 101 A EYRGE AR b PRt il i DO AN LR A G AR K LB IR A RIM 7 2, B A5 2 ok
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(29) Oregon v. Elstad, 470 U.S.289, 318 (1985).
(30) 2l Steven L. Emanuel, Criminal Procedure, Aspen Publishers, Inc, p.241, 2002,
(31)  Missouri v. Seibert, 542 U.S.600, 124 S. Ct.2601, 159 L. Ed.2d 643 (2004) .
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L AT Z H R 30 4F I ) LA TS . ) 2000 AR s AR URIRIRBUR 58 5
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MR AR, Ay R At A TR R 22 TR0 A5 B0 OK 22 K8 o R b X0k e S T v AR HE BR

(32) & W, Miranda v. Arizona, 384 U.S.515 (1966)

(33)  Dickerson v. United States, 530 U.S.442 (2000). ( citing Miranda, 384 U.S. at 457).

(34) PR IEAS TR K 22 25 0 451 i 530 1 A e, D 28 A0 91 S8 SR 0255 R A A 22 25 S SR, I8 4 B | e gt 2 o
TR A7 TR M 2 R B AR R SR A S O, DRI R A R A

(35)  Dickerson v. United States, 530 U.S.428 (2000).
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(36) &, Dickerson v. United States, 530 U.S.442 —443 (2000)
(37)  United States v. Patane, 542 U. S.630 (2004).
(38)  Missouri v. Seibert, 542 U.S.611,612 (2004 ).
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HLXZARF B . BRI S & 0 A PR R R DL K 25 5 1 DL B 7 35 O
BEATBE 3501 Z8 A9 B R T AN S AF A, L MOR BOK 22 I8 MU i A0 o BV 3501 25 3 ik
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(39)  Missouri v. Seibert, 542 U.S.622 (2004). (Kennedy, J. , concurring).
(40)  Dickerson v. United States, 530 U.S.444 —465 (2000 ). ( Justice Scalia dissenting) .
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(41 Z W Spano v. New York, 360 U.S.315, 320(1959) o % ZEWIH 43K T X M 4H.C - LLSR ] 7 SRR A B A BT B
RATTHER”

(42] John Henry Wigmore, A Treatise on the Anglo-American System of Evidence in Trials at Common Law, Little, Brown and
Company, 1940, § 822, pp.246 -247.

(43) Spano, 360 U. S. at 320.

(44)  Miller v. Fenton, 474 U.S.534, 541(1961).

(45) [ EToRBOHE - JEJ2 (FRE R ARk B 1 R0 A6 750 SR vV e ), o [ 9 2 ) 2002 4R 25 4 38

(46)  Dickerson v. United States, 530 U. S.441 (2000).
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[ Abstract] Voluntariness of confession is the basic and substantive rule of confession.
During the evolution of this rule in US, although its grounds have experienced a change from the
common law to the Constitution and its value pursuit has shifted from reliability to voluntariness,
the criterion of voluntariness has remained a difficult problem faced by all courts in US. The tra-
ditional “totality-of-circumstances” test has the defects of vagueness and uncertainty. The U. S.
Supreme Court had been continuously trying to find a simple test and eventually created a man-
datory presumption-the famous “ Miranda Rule”. But this technological exclusionary rule,
which can be automatically applied, has experienced a transformation from “irrefutable pre-
sumption” to “refutable presumption”. With the increase of exceptions, it has eventually be-
come a new “totality-of-circumstances” test. Today, voluntariness of confession has been basi-
cally established at the normative level in China. In practice, however, it has encountered man-
y difficulties and obstacles, the biggest one being the difficulty in the determination of the vol-
untariness of the confession. China should draw on the experiences and lessons from the US and
introduce mandatory presumption and burden of proof as technical norms, so as to increase the
operability of the rule and reduce the difficulty and the obstacles faced by judges in making the

relevant rulings.
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