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The Application of Law of the Contractual Relations

in Foreign-related Share Deals
Ren Hongda

Abstract; A strict system of administrative examination and approval by the foreign direct investments
(FDI) in China inclusive of a mandatory application of Chinese law of the relevant agreements has been
set up for a long time. Currently overwhelmingly few studies have been carried out on these issues from the
view of private law. But in face of more and more complex M&A lawsuits with foreign elements it created
the confusions in the civil relations and the unreasonable application of articles in the judicial
practice. Therefor as a first step it is necessary to clarify the application of laws of the contractual
relations. Based on a development of legal techniques for a restriction of transfer of shares it is not
necessary to restrict the validity of contracts any more, thus the role of the mandatory application of
Chinese law is not so important as the past. In fact the restrictions of transfer of shares according to the
articles of association of a company and the approval systems in framework of FDI cannot be excluded by
the autonomy of will. The application of law of the share transfer contracts should be determined by lex
contractus which mainly governed by Article 41 of the Law of the Application of Law for Foreign-related
Civil Relations of the People’s Republic of China, and in framework of inbound acquisitions, Article 22 of
the Provisions on M&A of A Domestic Enterprise by Foreign Investors does not have a priority. Relating to
the application of law of the listed shares, the characteristic performance should be excluded.

Keywords: Share Purchase Agreement ( SPA ), Lawsuit Relating to SPA, Contractual Relation,

Lex Contractus
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