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PL PE/VC 12 45 Fh S5 I AR 0 Bk 4 o
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B it PE/VC 9 50 FI0 I A9 [a] 8, 2012 45 H 18 A 6 9% J5 7 A A A PR 2 7] 45
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IR A RAF . W REERAFABIW KRB A5 FHEE (UM@K “RTE”) 4 M
CHRAE” ThiR, ESSECE R Sk, AOGHE U XSRE BT B AR e 1) & TRl B R B AT
P, — BHE BARA R RER I BUM: PE/VC 8% E A B — kAo g, mik— 18
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S AR R BT B AT R A, T H R W AR AR B AT R A

EEERLAE M BEAE SV Inv. Partners, LLC v. ThoughtWorks, Inc. & (LA F A #R “ Thought-
Works 287) (5) | LWEIE MRS TIXMAZK, BiE RN "B HMES” i, 5&
REE SN A BB A, MRS, LR CJURZE” A H AL T — A4
JEUCHY ), R VE 5 5% A 4 5 J5U 004 Sy SRR W bR v, Horb, CJURA T B XS S kb
PE/VC 5575w %F I 0 7 b e oy OB | e B U 3 —— A wl IR S AR M R B 45 7 PE/VC
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HE A, BRI TANE R, JEERI TG, MM 74 TR
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BRI F L5 5 SOk I PE/VC ey, AT 585 & 1 8]0 5 98 5% 22 1) 9 516 )5 IR A4 R 2R
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TE IR AR BT T 44 T A i X 1 B AT A BE A, 8 2 AR BT O (Rl A I Y A i AR 4 T i AT
STECANE, MECR AR A R R ITA RO AN . fEURIA R Y B, BARA RBEAT A RS T A
GIRNES 110 L TWBEATARE, BB ITIRE, MBI K5, Wi AIRAR,
REA T2 R R —— e g R G G B O TR MR A, A AR BE . TR AR A B
A B LA Ry — A L R R e e A M, TR A IR LR
AORLA ESEE—2E, H “TEEERE N MM R B AT WIATHE RO bR v, IR XA ] 5 42 52
R AIWT, ORI DAE L S A7 (7))

KT PE/VC 54 R0 0 vl i 52 Bk m| & 1 e E, HIEHRAZ . Ak b, 78
WP B (PE/VC #8848 SAII6 NBA) Z A gems, fil &3] 7 A wEmxr “ AR

(3) ZWaEm ARER (2012) RETH 11 SRFH RS,

(4) ZWEHFEHRARER (2019) FRA 62 SRFFRA,

(5) See7 A.3d973 (Del. Ch.2010).

(6) ZW ( (RERRREFFHA CAESWLE) PhdaEd B ARKERDZAT), hup://www. civillaw. com.
en/gg/t/7 id =35929, 2020 4E3 H 7 B&EJEiA.

(7] KT IIEE BEAGE 1m) o 3 5 K Wi £ e 00 JF 32 ) 45 55 Wi is, 2 DRI . (oA 29 Sl B vy 0k A R AL )
B R A TREM LB ) , CPEBEZ) 2009 455 1), 4599 BTRIT.
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AR B TR B 2 B B A — O TG AR B2 w36 B AR G R BE L, 55— T R JRR R
AU SRR . XA BR—R R — AL + IR A BRTTE” nl BB R 1Y T Ah k1 25
R 28w/ ARG AN 58 . RIBR S5 /N BA B M G 55, T 28 W5 Al e b 3k b 8 1 B AR
AR 22— A2 RS IR A3 N I 7 i — Y RO, o D S SO AR A 2 R I B
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KL, RS R Z 7 5% T X 0 N AR 5 S B A Wide, (8 BiA
PSS T XA ME AL Sy, A48 AR 3 T B8 N B iy sl e AU P il 5 A Rl T 1 52 5y, A4
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SR AE B B Sl e S AR Z B A AT 28 by, Wik NJBEAR 18] 2 2R W JEAA
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A EUR B, GESEC (90 SEikeh, AvEIE I E AR Bk IG5 b o i,
XEEVERL Sy, WEH RN T35 N 5 RS 5 00, e M 43 sh RS2 T, DA
F A RREAA G AN TR T2 55 AR U0 MR, TERARIER 5, 2wkt
T 2 BBEAR 1 25 SO0 L R AT A A 7 B, o i 3 — S i 2 MU ok O 2w AN sl Ak T

(8] “WIAMEAS" (capital transaction) . “MaEPERH (equity transaction) ” JE I T 3% B 2t 58 45 1 — LS,
R S I A E Z TR ERITA NS RTINS, RESHFEENE—AM SN, 20
= (M55 MR WM SEAE), CRIHHE) 2001 4£55 10 1, 4530 3L,

(9) @HOKUL, WANRZS SAENZ S Z 81 F IR B 0, (F7E A He bl 2 I 3T sl AR R IE WM 55,
THESRAEXFES, WG IER S5 ik W, NS OGS By LI | 43 A 0 A S i ik i R
TN 45 5 THT A e 3800 TR 1 S BB mP I DA 7 4 AR T 2 ) RS 7 R A 6 B R S e R —

(10) ZWIRELQFES 21 & 4516 &,
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W BEAIEHE = N T A W 55RO B o H S A, S AT RE A R . (130 AR
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SEAZ AR 0N T Al i AR B B W 7 B 2 O AR OR AL SS OAT . FAR, B [l T 5 A g
AR ) — B ER A9 23 BE T 50 Bilan, R (BT mk A RE) (BUNRR “/mEaw
) B 1.40 (6) KM ECE O AT B, B A R B s A
(CH A B BEERBRAN) FeRB AR, w8 AR B A 5 iR P51 55 o 20 g ml AR BUE 45 2R
KM 77, el AR e L[] IR s DRt T SO AR T b 9 BESE 5 A s o w5t
RO BCaa R, AR At 7 X" A B I vRe RIS 48 . edy B efin 0 B 8 T 28 ]
GYIC, PR A B ey B, OF B R B m B e I AR . (1)

BT R, BATHEUA B B 9 i & 5 5 4R TR 2 PO A TR — 288 328 i 1 X I8 22
Oy o RAE—DRETHBENR MBI, — AR PE/VC B g, HZH 15

(1) “AHTH RATIENT HeA SR BN DL R A AR 6] 7 55 g XU 2 A, (H S AR Z B A R R E ),
HG, e EHAER L RO H” IR A IR A R SR B BCE RS P, RN 2R, 20
T (EEARRAG I, W 2004 4E, 5593 LT,

(12) KHFP: “ARBEAGESEF L, 2009 FTFHERFELBGENINE, EESEXNEETEALRNY T I —
Ay HIHEYL . See Bayless Manning & James J. Hanks Jr. , Legal Capital, 4" ed. , Foundation Press, 2013, p.51, p.67.

(13) KT A REIEALE R w55 R 00 b S5 BRAE LA B il SEBR A REXS, 2 I . (O v 6 R A o 2 Ao ey 52
5 —3E TR S RNE) , (IEAHEE) 2014 455 5 1, 45 40 BT, 274 0 3R [E B L6 4 4047 B 3K
DTS2 55 IR A R, BATRURATE B SR B ABE R, FEEHIERE A R G W, mARESN
SEhatr, W AFEARMEMEAR, “FA” WMgER, WS R "ESeE— . S REZiK.
(AT A RIRARGI R DT , (HEARBUEZBEAR) 2005 4£55 107, 5529 Ti,

(14) See Model Business Corporation Act (2016 Revision), § 1. 40, Official Comment, * Distribution” ( December 9,
2016).
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Sy e AR, RIVAR S B I 7= D2 g Jie AR 3 e L AR R B 98 1) Oy 2K

=, A EREHLE R R B R AR RS R AR e by TAR KRR fE
Geak g WA ML BEAEVE o BLw . AL, SR PR BE TG IE A R I BB AR 2, Wi T
AW s EfEr AR, FERlRERE, m T RPPCRIEM TR =W, LIRA4E Rk O
PR 2 W T — A2 365 B, W™k Bigs A SRR At T A R I}
PHLH . i, 1979 4ESREBI BT R A LT B, AIEELRE T bR HERUR T AZ 48
MR ALERF LS, ZORA R B, B SIS, #A R A ARG ki
RETH M, WWEERE AR HEC I =+ 2 DM A RERN, FEOMER, B, MRS E
Hliio Axk, Wkl E U RS HA KRR EEE . G5 IXEVR R E LSRR A Y
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RO 5 3 B 8 T A v 22 18] 114 D0y 2 30 47 SR 45 [ 2 9K B0 S BT AR A € IR I i ) — 4> B
REFE

BETAXWER, EBHEATICWRIRMER L H oLk, MR R ES AR ET
B HRR o R, BURIRIE 2 W ARG T R 2 R B AR R 4, (15) (HE SR I 48
A b 2w By [ U 5| AT R 8k 4208 RE 1A 0 FIWT b o, -5 9 A2 B8 0 s o St iy [+
T fEPE/VC HRARIMM M ET, GEAYERy sl 2 B8 S5 AR AT DU 2 Wl B AT X i
PRCT B LR . R LR AR R UL R, IR R bR E T 28 0 3 [ A kS Bk 2 5
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=BT WEAESRZ ——R A%

(—) BEAHERp I 1) 25 S5 R

PEAS AEHE I 2 2% [ 28 W VA AR N S AR AT R B, A S T Y S R A T TR
SRR WAL SUTE R AR R RIAN LI B L S U A 1 A 2 I A 4 S AT AE
W, A HATHEA R B YU . AR RR R — AR, 0] B SR R A, A W]
ATLL A py 1) SRR AT R 23 S 1m0 A e LR A O Al R A . — B BEAS, A
ALY AT R E IR AR Y, sE A Bt (e ), s A AT A0E R AR
I B EOR SRAHHAR R AT £ (RBRIE &) o ME— I PISME R, 4R Z BN 2w
VL R A AL R SN 45 BB I T RE R, PR g O BR 2 v B O S B AT

S8 % VT A S e R U BE b ol A /N K (B = R R AN R N D /N PR B S
FERURONA fi (9 R, A 28 OR B B AR A 2% W) 455 22 228 ) 1) 3R A5 2 B [ml e A AR, L e A

(15) FHEAREPBEABE “RALR" MFIR, EEERARM RSP, SRR TSR, 20w (A58 5%
BRoh) SRR & T RA R R B S . B — R, WAL S BB L b 5 IBAR A 4 =2 18] B TR
MROAE S RS 20 4550 1 FOP A 1AL .

(16) S WikfRAe . (RAGERFRENARIT—LL “4E5” MRS B N M), CEIARTITE) 2012 455 4 1], 45 62
T LLF; John Armour, Share Capital and Creditor Protection ; Efficient Rules for a Modern Company Law, 63 (3) The
Modern Law Review 365 (2000) ; R. Mathias, The Myth of Capital Maintenance, 116 (1228 ) Accountancy 92 — 94
( December 1995) .
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TC A A5 O A 3G A WL B P AR . BEARERR ST, RAFELIIERE T
—MERARY 5 A F (BURAR) B ERZE B R &5 6 5. 78R A GE R 1 IR L,
AT EE AN, WA LATE B C 8RR A W 20 AT AT I 20 2R 47 20 L 9] 0 B8 A A
Be, BAFGE SR AR, SO R E BAR S T aAME (iR RZYR) . Mk, —B
T TR, KAL) T AN — . I R N A AR VA BE (DT S SO A T R S
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/2 A LERF AT S, U REHEAT 3 O . [0] 0 B At I 7 B S AN AT O . B, BT LA
P — AR AT . TRAYER R T A vl i s dil v, 5325 M4 N Z B 1Y A TR
AETC, Hk, WiESEER AR 2B 7E 2015 4EA9 TCV VI, L. P.v. TradingScreen, Inc. &
CBLF M5 “TradingScreen 57 ) T HF37, 24 e 46 ok A BRI J634 B0 PE/VC 19 163 AF
BUEHERE L Yy, ik 4, (17)

() 1m0 | PR A e B O 5t IR o]

TERAYERF ST, RSB [ DR R A A W 57 R AR i, (HE
TIRA R FEARRAE Glan, FIE o B2 B AR 5L T B R A8 I 20 R, BT A F
BIERY A, P, XA T ORI A, WA ST BR & 8k, M, BT
[Fi) IR R A 2 W BT AR 2 DL R 550 S A/ B A7 o 7 R BBEAR B 3 9 9 K

(6] 0 ) 155 T8 0 e A 52 % o 2 20 ) [l 0 JRe oy 1), DR A A G By I B0 A B A A H]
AR By o AH2A ) 3 BT BT 810 1 8% 0 AT DA PR PO [ g Al 3R Oy 2 — RS O el
Ay, A S T U AR, T S i R i Bk iR AR O8) R e R A R
DA 25 O3 THF Bt Sl 25 6ot 5% BT 94T ACER B 5 i ety o M AP IE T, [0 = e [l 0 A8 25
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(17) See 2015 WL 1598045, at 19 —20 ( Del. Ch. Feb. 26, 2015) . AR ZE# 45 TradingScreen J& 78 45 H 48 M 1 W 9 — ZK i
B PRI S MR B A R . JEA T 2007 49 H 12 AW A®E 1 DRI AT H AR SE i, 29 5 ARG Al IEE [l
TR AR BB W, XS T B 9380 1 IR 13 % B4R R ARG B o #0h EORAFE AT BEAT , ([ B A L A
SR s A TR R AT B IRE 1] Y S, A A R A ) R R R R R BE I A v RO BT
(legally available fund) FYBRH], AL 32 45 B M2 @) 2L 50 160 A, BB A A BB IE AR (su-
plus) , JR& B EUFH G EL, IFEREEREAE L B e

(18) T SdR Ay sE, UL Wl s F i BGRB8 [l 0 S 0 0% 19 R A A s, 1m0 A5 BT 2 1)
FEAEDR ML ZC A OC A%, [l 0 v] DAEE T2 A0yl H Y (1m0 08 8y JH > 22 Dl o 48 s 03 5% ) ik A XA
MER, WAE TR H Iz —, “ IR 2 N 5 5 i — R B AR, (0RO R S ok
U DA s

(19) See UK Companies Act 2006, Sec. 723 ; Directive (EU) 2017/1132 of the European Parliament and the Council of 14
June 2017 relating to the certain aspects of company law ( Codification) , Art. 63.
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G EBRVEATIRAE , A0 ATTHE d m] o0 FE M s AT 0 S BEAS X — ML AR D [l W A
TR AR o (21

(] g F W08 90 IR o) 2 2 9 W A A 5 DS U A [ g B R B . LS 2, A 24 D [l W A
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ML, LA A W)/ BOR B IR S BRI 5 R 4. (22) e S8 B2 AT A b Bl SE 1, 20
JIERARTES RPN NI APl /A R T VAN R Y P o i 1 D og i S S v = s I 1
F AR £ 19— ANz, (230 R, [l Y B A A5 1m0 ) U 5 BRE o AR b AE B A L G
Y

5 RARYERF IR L ML 2 B — B, I I R IR k) e T A (SR AR) A S
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LEATME M —E R, MERRRN L M S, AR A Bl B O 40 545 S0 [ 1
(s T AN B AN, Ao e 280 < I R A 9 2R NIX MR, RSP AR SR 4 £
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(20] FREZAFITEL 103 . 25 166 A MR AY X PR AR, U7, IR3E 5 B i B0y [ il 52 40 00 Rt 7 52 %,
2019 4 ( RiUESRAC 5 B B2 W) 0 e SERE AN ) (AR AR BAg AT mman i) &5 23 ZME: b
T2 W) [ & A P R i ey, AR RAR R SREAL, FIE 2 BC . ARG R A . AW BT R E Jie . B
EERUF "

(21) kb, AR EEAN LR REZN R FRIEA AR AR RAR 10% 7 2B BRE . (HiZR
) 32 B 5G TE: [m] 8 %o J 0 5 ) DA B JB R ) 6 AR RS A), S AR SO RO, TEANEE .

(22) W [&] RY - W4, [&] P - RE. (BARAREEIE) B, PEHPE, Bt 2016 4
Ji, 5319 T,

(23] See E. Merrick Dodd, Jr. , Purchase and Redemption by a Corporation of Its Own Shares: The Substantive Law, 89 (6) U-
niversity of Pennsylvania Law Review and American Law Register 697, 704 =705 (1941).
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Abstract; After Chinese courts shifted their focus from the issue of legal validity to that of enforce-
ability of VAM contracts in VAM cases concerning venture capital and its portfolio companies, they
are facing two further inquiries. Firstly, what kind of substantive standard can be applied to judge the
legal obstacles to the fulfilment of obligation by the portfolio company under VAM? Secondly, who is
the proper subject to make this judgment? Both the Huagong Case and the Minutes of the National
Courts’ Civil and Commercial Trial Work Conference only deal with the first inquiry, and apply the
principle of capital maintenance to VAM disputes as the main standard. The current practice of cap-
ital maintenance doctrine in China, however, is very crude, without such overall definition as “large
distribution” or the idea of bottom line regulation that are common in many other countries. This re-
sults in the fact that the portfolio company requiring redemption under VAM has no way but operate a
costly and burdensome procedure of capital reduction. Alternatively, the insolvency test in many mod-
ernized company laws is used to replace the traditional capital maintenance doctrine, carrying out the
same task of restricting the outflow of company assets to shareholders in order to protect the interests of
creditors, although the insolvency test operates with higher cost and greater uncertainty. As for the
second inquiry, Delaware Court, as a pioneer and most influential court in this area, has shifted from
judicial business judgment to corporate business judgment while further highlight the complex conflict
of interest among the company, different types of shareholders and creditors. In this regard, the value
balancing and policy choice on the legislative level will ultimately determine the direction of judicial
development. The upcoming revision of Chinese Company Law should respond to the demands of busi-
ness practice. Meanwhile venture capital has to undertake the risk of investment failure.

Key Words: value adjustment mechanism, legal obstacle to the operation of VAM, capital mainte-

nance, insolvency test, judicial business judgment
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