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[Fi) 14 g A2« T — it 5 8] ] B 3 00 25 1 % ) B4 A AU S 55 5 HE R 30K [ K T I B A
B 2%t 5 16 23 w) B LA S35 o BT SCRROR TR, R 50 R A 2 50 — Pl e 42, RIS
BT W) B B AAUSS L G S5 BRARAE S B A Gt 1 T Bk A%, 32 B I SR T

(1) 2 Steven R. Ratner, Corporations and Human Rights: A Theory of Legal Responsibility, 111 The Yale Law Journal
443, 492 496 (2001 ) ; X7 % « (85 [ 2 ] B9 AN AL AR ) , (32 ) 2003 455 9 1, 55 97 W5 5y« (i #5 [l 2 Wl Y
[ bR AL TEAE ), (BB 22 24l (3 2 AR 2B 24 ) ) 2004 4E55 3 18,45 406 1,
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e 1A XI5 B 5 1 28 ) i A7 BRI o AR SCHIFSE I JE S B [ 55 X — [ . (e 75
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AR N AR o T o AET7 R IR B AR SCBR T R aR B [ 55 i s 2 T LC4E R N
KU N ZT) R 31 S5 EL /R ) 2% 24 ik B >0 4503 B R A B (2 B AL 22 i SCAR AR [ B
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29) (LLR iR 29) ) B W B ALK o 2= 53 2 aod 2 249 [ i 45 A e AR HG A AL A R B A L
(AZ) MR E IR, A EIREBRFE 2 A S HERIREILE . ZRSHIGY
1] 2 5 14 7 S A, I A A SR AR L A58 PE RS WL (concluding observations ) | [ 4 £
RN BEF (2T AL 2 ST BOR [ B 2 AL £ B0E 5 ) CRLUR AR CROE
F)) T 2013 455 7 5 H ARG, Z8 014 A5 o B AN AR 3O Fn B 4K R B R I ER g L OF T
MR CBCE ) &5 11 2R p9 MLE S IT“ AR 7" o H H B TE X = FhRE P T i T B 52 2 0 &
Ao BR TR ZY) K CUOE 45 ) MLE B IE R A1, 22 61 223k DL — it 348 7 (general com-
ments ) F)FE 5% FX (o 29 ) i 58 25 K I M B o AR SORE B U2 B 23 1) — S P PRI TN 45 18
PEEWHEATHITE o 5 2245 A, 458 P 2 DL 2 AT X B g 0 AR i, b T OR
29) 45 2 B AR 2 AN T RE B A e BT R T A I K. DRI, 2B A 2013 4R (it B 8 5%
At ) A AT RT — RAAM B 2 e R b ke FARZR 201 L) HERR IR SE A S (A 2) 4f
AT TR A ORI 2 R B X R A E AR I A E et W A (P el 1
[ ISR R T e kT e i ROROM) L8R P RE VR IR R 2SN AR R
ioX 48 [ o XA HARER A, R A 45 Ak [ K, WA A A R b 5, O Ha 1 ik
FHRIBA

T ALE S A AT O R A
B [ S5 1) B A A i

Xt i [ 2w AT AT LTS AT Z2 R R] RE MY R AR, 4 o AL S ST R AR VA R ALK

[2] Danwood Mzikenge Chirwa, The Doctrine of State Responsibility as a Potential Means of Holding Private Actors Account-
able for Human Rights, 5 Melbourne Journal of International Law 1, 11 =17 (2004 ).
(3) BEEE TR AT AR SR A [ PR 25 5 AR B HEZR 48 3 50 ) , 2011, 3044 5 - HR/PUB/11/4

(4] United Nations Conference on Trade and Development, World Investment Report, Geneva, 2013. p. XV.
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A FIAE 2 B =07 RN ) (AT A S R R AR (B E A FFE R ) o X 48 SR
S0 VA 5 [ 3 WA B O S T PR AR o AN R IA B E  m) A S S5 B B A X Al R
b 5K EEE 2 T ARRAE AT 2 i i 5% [ (O BN AR A ) ((United States Alien Tort
Claim Act) B S0t 77 30070 AN, 3% — B AR AE H AT A [ R 25 bt i s AR K BE 5 < [ AT
Je [ PrAt 2 9 E 2 A O, R4 AR B R T 5, [ B2 1Y &) s AL e 4 LA K
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2013 4, £ [H Kiobel ?Jﬁtblﬂﬁﬁ&m?@ i [ P 3 B S92t 5 L 2 ) AR S 55 i A
52 2 BHLAT , T 50 e LA TR (9#.)\&&%)&” IR M DXL e w1 BN AR R Y S
P ik S [ I8 T P 2 9 1 R AR AU A A 0 A AL " i 3 b, I (J2 H R S
RO IRAETE H AL 1Y 25 [ 2 5 i S [ ik, 200 25 M s B A IR 5 — a8 [a] | iy
LB T U B URIA TR, B R [ BRIk IR AN RO F Y S5 o A BE AR T AR [ B
A O 2N BB E i 55 AR TR B (E M RRE S5 Ry R E A4 ) 0 3 [ i
ik B 4E R T LRI BE E’Jéfﬂ/j’% fELXH [ B ik 28 w055 4 Tl o R B i e LA 55 A B
MG E T O URSR o SR iA BE A g« 24— Tk T A WLt 3 W]l L3 T e 6 [ 40
AN IR E ?JETTU &, g (O AR AL ) AN 1 T 7 56 [ 45 j:ﬁl\ﬁ’ﬂxi‘l
Frohy oo

Hy T 25 1 28w NASCSC S5 1) B A2 52 B, 2 2 VDO ik 30007 8 25 46 8 1) 1l R AT (B S 55 )
AR, IV g SR 00 1 I A W) R AT LA A S 55 R A e R Mk S A I 0 3R A

(5] FELI% (O A2 3T i R0 R 1 2 O 5 B ig 4
1,5 66 11,

(6) 2 Iris Halpern, Tracing the Contours of Transnational Corporations’ Human Rights Obligations in the Twenty-First
Century, 14 Buffalo Human Rights Law Review 129, 133 (2008 ); Rachel J. Anderson, Reimagining Human Rights
Law: Toward Global Regulation of Transnational Corporations, 88 Denver University Law Review 183, 184 (2010) ; %7](
B, BT (B E 2 A E BR A ST , (UL R 222 i (A SCHE 2B 22 1) )2006 4E55 6 31,55 95 015 3K 8
Culig 5 2 v 2 AT, (BR324 (3 2 b 2B 24 R0 2012 4R 45 3 31,45 103 1T,

(7) SRl B E A W RAABUE M8 R a— 2 1 (O E N RAE ) A, CHL L BF5E ) 2009 455 5
.55 102 3L,

(8] United States Court of Appeals for the Second Circuit, Kiobel v. Royal Duich Petroleum, Case No.06 —4800-cv, 06-
4876-cv. p.9.

(9] Supreme Court of the United State, Kiobel v. Royal Dutch Petroleum, Case No.10 - 1491 ,pp. 13 - 14.

FOHL ) (AR SR )2012 A5

(10] Eric De Brabandere, Non-State Actors and Human Rights: Corporate Responsibility and the Attempts to Formalize the
Role of Corporations as Participants in the International Legal System, in Jean d’Aspremont (ed. ), Participants in the
International Legal System; Multiple Perspectives on Non-State Actors in International Law. Abingdon: Routledge, 2011,
pp. 268 —283.
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ST FIAUH) 3 1A B 9 [

AR [ bR AL 1 — A 5L B, AL ROR AR AN, SC55 R R R . TE 4 BRA
PO AARE AT RE 2 3 B K W A F Wl e 2E NS = A EA A R F . s =
A ERREET S, 2 B8 EA AR FER AR ES L Eo b, B E 5 Rk
PRA) L — [ 58 55 B S BUAT WP AL 2 R A 4E By 1128 = NARAE ALY L 557 H = AR
TR B2 7 A4 A [ R L Z A7

(—)BELHHER

B[ SC55 80 B i 55— 1R [ 502 5 A B IR 5R = AR AU 55 o 1Eid ZAR K
I ] A, 2 i T AR S 55 R A SC 55 1) W 0k R 20 A [ K S 55 o BOVA AR 2 RASUF)
AR g T ARA %k B3 FE S8 AN T TR I R 557 5 G 5T A 2 RSO BUR] Bl o FR AR
RO, % I 4 ) G647 40 A i B SC 557 o (EL I ol ] B0 9 ) 0 9 R 78 40 S e A ALER 47 1Y
P, S b, P AR I A 5 T AR S 55 AR L5 o — 7 T, 58 28 BUR AUM AT I o 5
G LT 5 5 — D5 T, G A2 A SCAR AR 1 S5 B SR B R AN T A, ]
e 5555 I W S 55 2 o W A 25 BB 16 K B 1k 28 = N AR AL AL IRl o n4 , 2 3 AT
o 2 b i T IR K 55 = AR e i T BN E A S RPN A2
i) X %5 (obligation to respect, to protect and to fulfill) . X Ff 4325 7 ¥ 7] DL N = H| - 4F

(1) ZWEY 8 A F RALABAT A AR A ), (iR 1k 22)2014 4255 13, 45 101 T,

(12)  Robert McCorquodale and Penelope Simons, Responsibility Beyond Borders: State Responsibility for Extraterritorial Vio-
lations by Corporations of International Human Rights Law, 70 Modern Law Review 598, 624 — 625 (2007).

(13) Sarah Joseph and Adam Mcbeth, Submission to the Secretary General’ s Special Representative on Business and Human
Rights on Proposed Guiding Principles for Business and Human Rights.

(14 Z AT - (R BT A2 R SCAR AR [ B 2 24 S [ LRI 5 ) , (B 38 35 ) 2012 4R 58 1301, 56 69 - 73 T,
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AR = A BRI E R L5 X =Rk M e Z R SR R0
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55 BLSR E ZEy 1k X AR 9 2R = AR A0 5 W AR B 55 BE SR B ZOR BIGE X4 W a1 R AT
) R U AR R it LA AR A I 28 AR 1) 7 43 S B L7

Ph bR =37 ok E B AR 5 & B = 5 RIEAAUR 55 o X FlOWL s A5 2
A w9 S e SRR, il 7R B JE 2 (Ogoni Case ) H, JE P AA I R T AL F]
% 512 (African Commission on Human and Peoples’ Rights, LA F fi#k“ JE M & R 27 %
TR RN L BEER LSS 0N EEH A MRS ZRENEAE
15 24 < Je H A B 5 A7 124 7] (Nigerian National Petroleum Company ) 5 5¢ A7 il & Ji& 23 7]
( Shell Petroleum Development Corporation) Ji, 37 {45 ¥ 4ol 75 J& H 1 7 i 5., & b [X M =
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B 5530 5 K AR 344 1 915 1 ] 8, BRIV T 58 S35 9 X I A AR 32 44 (S0 A 4 A S AR
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FH )8, w100 [ 5% 18 35 A A S 55 ) 3 (21 AR S B2 48 0 A B [ S 55 [m) 0 mT DA U 45
] R AE H 0 Z A & G B 55, B 1k e S AR AR i I S i A R TR

(15) Henry Shue, Basic Rights: Subsistence, Affluence and U. S. Foreign Policy, New Jersey: Princeton University Press, Sec-
ond Edition, 1996, pp.52 -53.

(16] Asbjorn Eide, Final report on the right to adequate food as a human right, UN. Doc. E/CN.4/Sub.2/1987/23.

(17) The Maastricht Guidelines on Violations of Economic, Social and Cultural Rights, in Asbjorn Eide, Catarina Krause, Al-
lan Rosas (eds), Economic, Social and Cultural Rights: A Textbook. Dordrecht, Boston, London: Martinus Nijhoff Pub-
lishers, 2001. Annex 4, pp.727 -734.

(18] African Commission on Human and Peoples’ Rights, Communication 155/96; Social and Economic Rights Action Center
(SERAC) and Center for Economic and Social Rights (CESR) v. Nigeria, 2001, para.44.

(19] African Commission on Human and Peoples’ Rights, Communication 155/96; Social and Economic Rights Action Center
(SERAC) and Center for Economic and Social Rights (CESR) v. Nigeria, 2001, para.2 -9.

(20) African Commission on Human and Peoples’ Rights, Communication 155/96; Social and Economic Rights Action Center
(SERAC) and Center for Economic and Social Rights (CESR) v. Nigeria, 2001, para.46.

(21) Dominic McGoldrick, Extraterritorial Application of the International Covenant on Civil and Political Rights, in Fons
Coomans and Menno Kamminga (eds), Extraterritorial Application of Human Rights Treaties, Antwerp, Oxford: In-

tersentia, 2004 ,pp.41 -72.

- 164 -



(B Ao XARAERAA)FHENFEEANEH XS

Mo FLE ANABUR L&A A RO BRI AR 0 T RRE . e, (2 RAUR A
BOA PR E PR A ) 55 2 240505 1 kB « 4 — 4 24 [ 7R 15 29 5 A0 ORIk A6 40 3 Al 32
EEER — YA N A 2 BT R BRI o™ 3 3 TR 3 A 28 I BRI AR AR T T 1
FSGAAGE FT T AR AT A2 HAERE RN o SR, (& 5% k2 FSCAL BUR) [ B 22
20) I AL — SO (5 14 ZRBR AN ) 48 2%k, gl 2 10 1] 5 SC 55 1 B BUR 2 44
AN SR BR T AR A0 AR R T BN

(& TF AL FSCABURI E BR 2~ 29 ) 565 2 2558 1 0 56 T 6 5 55 1) — L E , B ML
SE AR 2 R R B ORRE D, A A I PR B S A AR, e JRBUE I, e 7
¥ 325 ) A 24 i AN B BRI B9 58 03 S 32 4% S SCRY R, 5 B LR S B IO O > R
] m V5 19 OG- 2R 2 il B — BRI IU ™ A (e ) 2R 9 1 N 20 ) 35 31 SR A S i A T 3R
LG HE & LT BRI RN H BRI E T Ol T A O R AR A G
PRk LI ™ 25 W S S BT, A R A 2o A P e R S TR Y R

o FCE T AL TSR E PR A 20) 28 2 40508 1 308 T [ K 3055 19— L RE I R
LA RE T SR RIE A, T2 AR 53— Ak (56 T B R4 b 9% LS5 BUE A 14 %) A4
FOUCFE R RE N R A BRI, DR M R SORN R SORTE B 2 KA 1 O R K
[ K 55 Bt X (0 RER A 0 “ FE AR T I” Ne WP E S 4 Bl VR A HE
FSR B X AR K 3k 8 55 05T, [ 00 SO 55 W IR REAT 5 A H MR B o BRI
ZAh, T 2 R R 5% AR AR AT A 5 [ B i RO e o R S R T R A AT X
%o AEIXTTIL, A 5C 1 BRIE R AL A [ PR S 1 B SC55 A0 S T B O R e v L
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NRIZFE A2 FSCHACR 9 355, RIS i 55 22 R 3, H R AS T 48 A S B [ X
55 e B AR PR A AR I S5 2

) 5 AN 5 A VR A 8 T I 4 A SR 9 Ao B 20 -~ R P o R
FE 1941 4F ¢ [ AN R Z 8] 19 “ Fp 8 /R Mk %87 (Trail Smelter Case) Hr, R 5 X iX
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(22) Fons Coomans, Some Remarks on the Extraterritorial Application of the International Covenant on Economic, Social and
Cultural Rights, in Fons Coomans and Menno Kamminga (eds), Exiraterritorial Application of Human Righis Treaties
Antwerp, Oxford: Intersentia, 2004 ,pp. 183 —199.

(23] Trail Smelter Case ( United States, Canada) , 16 April 1938 and 11 March 1941, in UN Reports of International Arbitral
Awards, Volume IIT, p. 1965.
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W BRI TE RN LW ST o T U, AR SOREAE 26 10 3 23 X 22 5% Ak 2 F0SCARAOR] 22 53 25 7
B[ SC55 05 1 Y SE Bt AT A

g5 ETIR k ZR 5 75 18 AR 2 AR 2 15T R DU i A B % TR R RN R E T T
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2011 £ 9 H 28 H, T4 B k4 K 27 A1 15 P v %2 % Z= 51 2 (International Commission
of Jurists) F[a] H T 280, PHe €A 29 ) iy B AM & W) L, 5 2 09 1] s 32 A0 AR i O Tl 1Y &
o IR (O T B AR 2 5% AL 2 0 SO AR 45 380 1 ds A SC 55 1 5 387 A B g o i
NIy (Maastricht Principles on Extraterritorial Obligations of States in the area of Economic, So-
cial and Cultural Rights, LT T FR € T4 30765 HUARAR BN ) o €7 07465 BEL Al 6 SO0 ) 26 4
T AN ANB G5 W BRI A R BT RS 5 BAE R R R . (A — 4RI X
JC 0] P 2 b R A S 55 R B 2 ) B Lk AR AR A N R B R T A2 R SRR -
[ SR b ZFUR DA it , 368 3 9 A R A T B, B A A0 A2 07 2 R AR AR AE R AU B T R AR [
FATHE AR BN R A2 T AL 2 F1SCAALA] < oo (3) 7R TR Al J7 T, 28 W) 5
SNSRI 7% o | AT R DR e Ry (B A ES - AV I R T R (e A EE I e e =
PR A E Y AR ] T

(24) International Court of Justice, Corfu Channel Case ( United Kingdom of Great Britain and Northern Ireland v. Albania) ,
Judgment of 9 April 1949, p.22.

[25) International Law Association, Final Report on the Impact of Findings of the United Nations Human Rights Treaty
Bodies, 2004, para. 20.
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[ Abstract] A comprehensive examination of the various elements, inter alia “any rele-
vant rules of international law applicable in the relations between the parties” , of the customary
rules on treaty interpretation reveals strong legal bases for home state obligation. According to
the International Covenant on Economic, Social and Cultural Rights, home states have obliga-
tions to regulate multinational corporations based in its territory so as to prevent them from viola-
ting human rights abroad. Home state obligation, however, is subject to such limitations as
“take steps” and “to the maximum of its available resources” , which are the characteristics of
the Covenant. In stark contrast to the UN Guiding Principles on Business and Human Rights,
the Committee on Economic, Social and Cultural Rights takes a positive stance on the home
state obligation and has elaborated on this concept in its practice. The Committee has employed
the tripartite typology of state obligations, namely the obligation to respect, to protect and to ful-
fill, and considered the home state obligation part of the obligation to protect. Notwithstanding
the lack of both consistency in its work and transparency in its methodology for interpretation,
the Committee, by supporting the home state obligation, provides a new approach to the solution

of the problem of business and human rights.
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