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(46) B, 3R E XL S AR < SEBR D 5 TR B A b ) B B 5 A% R — b 32 1 A DR AP A 4R 25 5 D 25
HRBTE H Il 2 5 8 77 R A IR 1 ROBT , ORISR M B R AR . S WA . G R84~
NBHERAY , (hEASERE) 2018 45545 3 1, 45 121 11,
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B A A Y B2 BT SRR A 0 MR TR RO, (HIX R e SR AR BT AR MR BB . Bl b B
I Bl 5 A BAR RGO 7 sE R, R AR R A s s AR R R AT AR A5 4R (49) JFHL,
figp B AR A FUA P B — P 3, U R OB R AR rT e A T 5, IR T A
PR WU O WA T30, (50 SEPR b, A% B HEBE R A AT, AR BEA SR 4 a4 o 2 A 1Y
I RIMEAE 7 AR BEAE SRR, 0] 5 M B S A0 St A A W8 ™ BUE A — s RE S i k7 58, A
ATEAR A R B RS DL, 7 A B B BT 37 ) A S A R o R R R TRl ok L IE i el
W, DA 1k B 0o B R A e AR TS e (51

B AU B — A B AT, AR AN I A4 AN B E 2 S SO VE IR E IR AR
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(47) B, 1ERARCR B BRI TR IR R B ATRIE DR, AR D AR A AR B — B2 BRI . 2 R
CETRREZ X —D ANERRP SR RER), (FohE) 2021 455 5 ], 4 1169 1T,

(48) Max Planck Institute for Innovation and Competition, Arguments against Data Ownership : Ten Questions and Answers, ht-

tps://www. ip. mpg. de/fileadmin/ipmpg/content/forschung/Argumentarium — Dateneigentum _ eng. pdf, last visited on
2023-02-23.

(49) FLIEFF & AR RS b i B, N R A S0 B A (LB . X T B A A0 B S R PR AR AR B e
iE, Z U Jane Yakowitz, Tragedy of the Data Commons, 25 Harv. J. L. & Tech. 1 (2011) ,

(50 W& T X XA~ [ 450 f) i e Jr 58 i 980 R 1 PR O, WSS SR A & — I R B AR IR I " wrgl (9),
Karpoff 3¢, 65 Ui,

(51) Amy Sinden, The Tragedy of the Commons and the Myth of Private Property Solution, 78 U. Colo. L. Rev. 533 (2007).
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P, R RREIE A, R B R AN BE N B B R AR AT D B BE — = SR R A S
k7, (53) & RECT LU R RSBl CAERT A R R T AR AT R AL, Bl
AREAEF 65 Al BB S o R P AR BRI, (HX 22 2 AR 52 0 7 5 Al 19 A (5 gt & g, (54)
HESPAEDN AR RS M2 58U 2 Sk R E IR S 202k, Bl SRR TEZL SR
2R, AMUATRBREG, B2 AU E e, R, FEREGRE X AEREE
IR, AR [RIROR) AR I AR RE L ok T sk R il m T H C, 2R MTF AL RiFRL
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MR s AR BRI, TGk Z AL HEFIAMR A BER T 357 T, AR 25 5 A 0 5 I 5
B, AHTC A BHEBR A AR RT, JHEEh R SR IE BB BETH AR . (EJ, AR B 2 i
4, WeEAT— MW, BB 1998 RS2 A« RL A MARRY S50, < AAA T RGE T 2
W, AR, BATRKZ A MR By, B RU Mk L, (55)
M EE G RAMBR , IRZLHZENES, “ILFEA L HHE LR E Al A/ — 28 L7
RO o (500 R 3l oy aed 20 B & AL AU BB T 08T, A i 28 5 LU 9 9% 5 A9 A6 A
JhZBEA NEAE S WA g2 AN o 07D ik IR GRAE ST A | B 2 A | S T i i it 3
SEARZ AR U, A IR R Y ST S, T A P R B e Y [ S AL A A T R T E A
ek, SEREUAZERET R EY KR ERIE RS XL, 58) Aaegaah, REEA A
it B AFAE B — A5 TR, R R — Al (9 B A R A TR B R PLR AT, B BILA R AT
A BEA M 1] A ob K 5 i %, AELHE AR AN X Aol 2238 i BRSNS 5T, AR R, X
J& T T B S o MR TR X RIS SR BB i S A BT LM Gt — JE AT BT NHR SIS A A F
i, (59]

TERAMEERIFT ST, AFRZS5EX TR BT A SRR AT, JTCAN A AR i
AL, SR IRIEFTIRA A L, 35 20 Ml A5 ) IE 4 AR B R &5 28 o B UM B S8 W 7 A

[52) Duncan Kennedy & Frank Michelman, Are Property and Contract Efficient, 8 Hofstra L. Rev. 711 (1980).

(53) [.Esc, #5714 50,

(54) ZAdgUhiil, M= 20134512 A 31 B, ARG BWRA R AT B G AR ER 15%, KA
J& T H TR, BRI AEE, ZWATS] (24), OECD ey, 47 24 3,

[55) Michael Heller, The Gridlock Economy ; How Too Much Ownership Wrecks Markets, Stops Innovation, and Costs Lives, New
York: Basic Books, 2008, p. 18.

(56) REE . (PR, WHEWNFE—CUER= oLk By 2 ), B R B ER . ARk
W) 253 4, dLaURE AT 2006 42, 45 18 3L,

(57) i, Blifdde . (LRGN R AR R Koo £ R BRI ), (BHEBEL 5XR) 2007 4E55 6 ], 55 15 0L,

(58) X PaH ER L MAA SRR BT BERE R <R A" SRR A A IR AR A Y 2200 I 3
Z UL ZESR | BRFEHE . QDR O RS MR W), CPERSRRE) 2012 4R58 7, 5B 82 UL,

(59) ZWHEFIRK: (“AHARR" 5 “RAWER" PR HAR), (LRESEE) 2005 458 3 H,
%578 I,
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XA G AT RE 2 th B, (60) Je N AR B iy St 7R A PR Ol R B R R, (6] 2%
Mo AR A A5 AR BRI, SO AR 45 AR AN R 2 HA B 29, 5 206 T S 5 IR
AR, G5 L R AR, (020 BUACE A B 5 98 1 2 — Bl e A r: | 8 b 1 3%
g7, (63) T2k BRI TaE, SR AR, JU R 2 0O R O B R
ARRIBLG o A B B H0d = 18] 1 AN RS B Ak 2 808 EARR AL, 7 AR 2 5 IR 4
8 PR A N B P A HE A P A A2 10 B BURE Ak, (640 30808 1 AR 119 A T ke o 5 30 )
A, SERENESFAR S, Bl B I 3 23 T 2 YRR

(=) BEsa AU 52 B n R

B — TR B KT AR A BEAR D RO RE . STAE S ALE . R, X THUE RS, AT
RN, D ANEE RPN REI AN RS NGB R —Fd; [,
ANAE BRI | W 2 E AR TR AR S AL E T X <A NSRRIk AR BT
J& T RGE M E AR 2T, 5 R T L A RUE B0 RBCH] . el IX 3 PR RRACR] (45 ) . e
WA R A, 7EHIE 5920k BRI AR Z Bk, (05) fEH 5T, #F 8 £k —mA
NGB AR, AU SRR mE L A B, Wk il S IR E 2 b, X Fb
ik, AN TAAANEER R EM A, AR 2O A, BExr Ml Ik, CESEEAER R
Bl . A N AR BV AL BR 1R RE A B A BUR BASR XA B S BRI
AAEAT LAk 7 (66)

XA B AL, B e S ETE R AR AR kT R, RO, AT
(ARG T Al RENAT AN ) — T el B 2 TUACH N, A oa s 25k i 2ol J5U% B 1A Bl
Ji A K5 R A B A RO 5 AU e RORI A R, DUSEERT P 5 ol =2 18] R a0 0 7 A 4 19
R, (67) g B AR, CE X TR, RIS AR S B R B i 2w, [
BRI =S s OO T RIR 2 EHR (), EERE- R R T, RTHREE
AN 2 9K Sh B AL 5 K, I o3 Tl TG BRSO 28 7 BURINECHE BE AL (68) iR AT s AR I, o
R AT A A S R BRI A AL DR T RCR A5 R (690 KR SR iR
P75, AR b R AR BT A AR A b R AT BRI B 23 A R o B, AR R — A b AT [ I S 2 0
A Z BRI B, X 58 AT A A HR R BE Y 25 1F . 458, TERZRA AW T =T,
ARAT —TALH | AT AR — A AR F2 PR AT LAHEBR A T8 B 6 1T, LAECH B L R AR EE Dy

(60) See Michael A. Heller, The Tragedy of the Anticommons : Property in the Transition from Marx to Markets, 111 Harv. L. Rev.
621 (1998).

(61) “REMEAEMLAAM LB 22 TF 2/ UG I AW S — BT R, RMEBR AT RER o, W —I0E K
AL .” Richard A. Epstein, Heller’ s Gridlock Economy in Perspective ; Why There is Too Little, Not Too Much Private
Property, 53 Ariz. L. Rev. 51 (2011).

(62) AEFHHE, AP IEHH AR, REREMYGETZHHS ., S0EE . ((RiEf#) PR
MCE = EAMA . AMARR AR 5EE XF), (HBIEUFR) 2020 45 4 B, 5 69 i,

(63) kAL BRI . (BORQUB BB, ERAH), (hEZR) 2002 45 127, %90,

(64) FEEZ. (B HRETTHT), GhaBalT) 2021 455 140, 55 101 T,

(65) ZUWLETSI (47), RMAEIC, #1178 5L,

(66) w5l (19]), Contreras 3, %8 624 T,

(67) Wil (2], WHEIL, ¥ 18T,

(68) ®i5l (2), JeLER3C, %74 3L,

(69) Z WM. (CHURAUR . L3250 EMM) , CBRTMPGA) 2018 4545 11 0], 4530 7T,

- 12 -



AR AR R K

IR BRI B4

KB Ry S BB PR — T 3 R, 2017 AF — R BE A E AR, Dl b i
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B, gl o 2 W — B0 A7 AR 2 BT A R, X BOEE B9 R S AR A Y K i BT
M, (720 R 5 R AR E LB 8 LAY T 20 A A R ML g8 A B0 i F 0, e DR ) 4
SEMT R RIS, WILHGT TEIR A R, RERIE A S8, BCET 2018 4l &
T (RTFERRE SR NEE A s MHEL ALY, 07 1B A 5 B R ), 2%
1E 58 4 S BOR AR M Ak SR L (73) 2022 4E 2 H 23 |, BRI Sk (6T 4 38 BRI g
BRI G — 0 (BEsE) -5, M BdRESEA A, fEiZdilh, REENERE
WA N A UOSE R T 88 R A DUBE ™A, B Rk HOR$ US55, DAL P g g
A = S s M 45 T A AR 8., AR R P AR A RS = O BRAEE B BT AR IR B
(R EEA AR, PIIESEEL T < MAURI B 55 AR A PE AR

fERE, (fERRRTHEE 5IEERRAMRE) 5 (ARXZXEBI MR BOL) 4 28
ERE T 2002 A5 LAHI 2, PHERALEE ARG B A9 X2 R A R A5 B BRRL ,  TR] I ) 4 A B
(0 28 LR T 50 R 55 L ) 2 B A I R AE 9 v A A Ak, ARAR MR fRT SRS A B0 M5 BF S b, Bl
A S B B g ROk B B DA e B, T A OGO —hk  E  R
P TR 1 R ) — o S I A DS a7 vk W AT RO T AN, FE G, I PR A I R R
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(70) See European Commission, Communication from the Commission to the European Parliament, the Council, the European Eco-
nomic and Social Committee and the Committee of the Regions ; “ Building a European Data Economy” , COM (2017) 9 fi-
nal, Brussels, 1 October 2017, p. 13.

[71)  Josef Drexl, Data Access and Control in the Era of Connected Devices ( Study on Behalf of BEUC, 2018) , https://www. ip.
mpg. de/fileadmin/ipmpg/content/aktuelles/aus_der_forschung/beuc —x—2018 - 121 _data_access _and _control _in _the _
area_of_connected_devices. pdf, last visited on 2023-03-03.

[72) Josef Drexl, Designing Competitive Markets for Industrial Data, 8 J. Intell. Prop. Info. Tech. & Elec. Com. L. 260 (2017).

(73) See Laura Somaini, Regulating the Dynamic Concept of Non-Personal Data in the EU ; From Ownership to Portability, 6 Eur.
Data Prot. L. Rev. 87 (2020).

(74) See Barbara J. Evans, Much Ado about Data Ownership, 25 Harv. J. L. & Tech. 79 (2011).

(75) [k, #5905,
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FIRTESEIE, mAF TR A LA mE ", (82) Ao ag i, R o OB 22 5 i, st
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(76) w5l (74), Evans 3C, %577 W,

(77) Z WS, B RER: (REEYE S H R ERES00R ), (BE) 2022 45 2 1, 4577 5,

(78) ZUWESWIZE | Z/hoR | e, (OO0 T MLV KRB 28 5 78 70 OB M (A F 5T ) , (TS ) 2018 445 1
Wy, 31T,

(79) Z Bk PEEGIE . Xinh. (BRZCH ZAFIR 5080 REeRAMM), (RFIIR) 2022 455 7, 45174 7,
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B R 2007 4ERR, 5 167 B BRI (PR TISUIE) , HE &R R 2006 4ERR, 5 73 5L,

(81) A FKRIEH A ITEFE (Awre) —E B T WHAEE RN IRS FH  (Data Market F1 Data Service) , 2R T,
ARG AR R—EAMAE, EE MR A F T 2017 48 3 208 TR 55

(82) w5l (77), BRAAEIC, 478 0L,

(83) ¥R, B (P EBERT LRI EZEEER S, (CRIEBISE) 2022 4E55 7, 58 50 I,

(84) See European Commission, Study on Emerging Issues of Data Ownership, Interoperability, ( Re-) usability and Access to Data,
and Liability : A Study Prepared for the European Commission DG Communications Networks (2018 ) , Content & Technology
by Deloitte, https://op. europa. eu/en/publication — detail/~/publication/74cca30c—4833 - 11e8 —held—-0laa75ed71al ,
last visited on 2023-03-03.
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[85) See European Commission, Legal Study on Ownership and Access to Data ; A Study Prepared for the European Commission DG
Communications Networks (2016) , Content & Technology by Osborne Clarke LLP, https://op. europa. eu/en/publication—
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Abstract ; Different from other factors of production, data is suitable for protection by liability rules, re-
gardless of whether data rights are confirmed or not. Since the level of protection afforded to personal da-
ta and enterprise data by law is already higher than that of liability rules in China, confirmation of data
rights has no practical significance. Confirmation of data rights could only be pursued on the basis of a
bundle of different rights, which would inevitably lead to the tragedy of the anticommons and impede the
access to and sharing of data. China is faced with various practical challenges in promoting the access to
and sharing of data, which is in essence the pursuit of network effects. Therefore, it is imperative for
China to promulgate the Regulations on the Open Access to and Sharing of Public Data, so as to push
forward the openness and sharing of public data while laying institutional foundations for the access to
and sharing of non-public data through systematic responses by different branches of law. The “Twenty
Articles on Data” reaffirms the experiences of legal interest protection for data in legislative and judicial
practices, and innovates the concept of data property by weakening the idea of ownership while strength-
ening the idea of usage, thereby accelerating the flow of data. The new concept of data property is totally
different from the traditional concept of the property right or ownership right, and it is necessary to have
a scientific understanding of this concept and gradually improve relevant institutions in practice.

Key Words: confirmation of data rights, property rules, liability rules, the tragedy of the anticommons,

network effects
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