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BRI IR R B, TR (TR 69 R A B E L R R E AL ey 2 A, i
I AR KA E LA T B RR F R (RS R AR 4 R Ty 638 4] Z.4) é‘ﬁi‘l‘%,ﬁ!ﬁ
TR FT S B dIRE AR, BOIRFGEIN B W % — 2R, 3t w0 F A6 5 R
B0, R E) ERFI G T IR, B, e gk 4 B E R FART (IR ) A2
o HILR A, 8 Sk B B A RIET AWAE, SR TA A R &S EE R R
Z VA B ERE B (YR DL R 69 ARGAHLIN] AnANE AT A AT A R B R F (T
TR 693 F S ®

KER:BHFERA (T|W) FELRS ZEHE RAREGEE

KB, K 53 BE A F

— AR R

T 1 B i 32 U8R, 1R e I B A8 5] sl > 18 C 1) B Z0 g D 1) — A [ R, 7 38 X S0
DU B2 5 e 2 DA R Al R S e N AR (7 X — B R . A N e, A 2
ARBEFEFHFARARGF SR R 015 o Z2 SR s —J, 8L 2 i L™ B AR I AE 95 |, 1EL
S5 BN EIAN I o) 358 5 B AR MEIE A 0 5 HA IL T RE , Al AN RZ S e ey 47t

(1) EEPRATEESE T, Xb 3 BARE BA7 3 Wi i X 43, il buU\jﬂ [ PRy b R B B 2 R,
TG B )2 s A A R AR SR sd i) o (EAE R PR B IR R, X T8 (usage ) 12 18 ( custom ) I B4 /™ 4%
B WX A A LRI IR o X T BEA 29T BT IGE 5 LA general practice $8FR. £ I David
Bederman, Custom as a Source of Law, Cambridge University Press, 2010, p. 18; Leon Trackman, The Law Merchant:
The Evolution of Commercial Law, Fred B. Rothman & Co. , 1983, pp.41 -42,
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AR JUb Jm 1T 20 S A R R, AT R B A — A R A B4R - ] P Sk b % [ s )
15 B R > R 0 3 A M 87 S S T 1) SR A4 SR, {EL G T i 580 A ) 1 1
B X —E LA ) 2 i A LA B

MR KT, d1 Tk Z XA S AR ABTSE, F 2 RAEX SN A e P 1
T HH BB ) 5~ 1S b R LA TR M L) R £ DX 4% R A R A R R
MR ATl — BN Z IS T E — R AR T 2 L E O
W — BN ZIER S 7 B PG AT A RSB DAL, A A . KT
AR Z I B, TEE MBS O TR, A BRI N A R th & ik B Tk
SE L TEAS Z N VAR AR , S B0 SEPr b AUAAAE T [ Z IR BE 15T vh o704 AR S b
TR BRI 2 AL I A BEMARAS g e (a8, AN AL M RGE 2 mlE TR IR, EFIHL
ARHRAS 24710 [] b % 11 o o e I A9 8 0 5 ) T8 R T AR i 25 8 ) IR RAE T,
SREFIWURE AR BEAR G MBS B X D5 25 25 NI 29507, il 2 B it Jn & 24 25 A A A
IL it i F S 55, DT 45 52 o JB AT AN & 3 3t 33 o A ¢ 1 4 D2 AR (interpretive error
costs) [ 01 M AT WX INAE B F AR LR L, 7R B R 5 X — 0
BT RAWIIE

T ORI R B AN

X BT SR BB 3 , %~ AL B A R B BER BL , X T BAT i 2 )
(5% 1)l >8R S AT TR 2 AT 1 2T B AR R S o U . AR 2 SCRRAETE S
XSO TEAN FE M R ST RIVEEA 27 W B T T = i DX R TR A 15
B 29 A B A AT - BRI P s B G 2 S8 R, FRAT T AT

(2] Christian Dahlnian, \The Function of Opinio Juris in Customary International Law, 81 Nordic Journal of International Law
327, 327 -328 (2012).

(30 B2 R B, AT 9% 2 W 3K R PrpL s o AR SR 5T, 7 28 2 W K b Jp BB SR T2 . 7RIH e Jm AR s AL 2 1
KA BEELE AT DL T L 33X 2 2570 B B A RAR KRR o AFUR AR BRI AP Al J2 & A28 2wl AT /9 [ PRt sl
S WL (I BRIE B 5 A 15 B R —— LA T B B S 1)) , 2 0 R 4 g CRIBIE ) (56 8
%), AR AR AR 2009 4ERR 55 15 BT,

(4] BRA: (A [ S5 2 M 7R 32 2 s vh 2Z 7 ), € & K248 ) 2010 AR5 3 31, 58 323 1L,

(5) AEFANAXKEEBE 315 GrHPATHAT T ZUEDFTY, R RA 8 MFRFAEIFE ] T RS ] 76 245 A
FIR BT GIAA AR, BB R RIR T ML S . S W32k . (BT 28 5 > 5 ) 1365 T VR 5608 i 5 e 35
BE——LL 315 (ARSI B R A AT REAS) L (A2 i B 5 2018 AR2ERAE SR SCEE) L 56 796 L. LRk R IR
SN TER A 22 L AN 8 o 3% [ 2 AR R R ] B i 23 AP 3R e A R e A R B, R 3% - 4%
IR T E B S0 A EYE . 2 U Christopher R. Drahozal, Contracting Out of National Law: An Em-
pirical Look at The New Law Merchant, 80 Notre Dame Law Review 538, 539 (2005) ,

{6) Lisa Bernstein, Customs in the Courts, 110 Northwestern Law Review 88, 89 (2016).

(7] HATE P2 LT B0 X I 5 T 150k DA BB S E AT ™A% S 43 BN, i SR K i oA B A F 3 ik v
S A X — A AR IR —E B RS, S T T [ SR R A A — g ki
PEIIRTEAR R . A8 S A B T AL % 3, 2 Ao 14 28 00 ol 5 ] P DAV T A LA R 3o 285 11 g 114 TF 24
e, S0 A2 (I 2T BAIR ) | I FETEYA At 2008 4R, 268 3 T,

(8) ZUWHARZ  (REKBCIBE KT , (BUkiRiz)2016 445 6 1,55 173 1T,
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ST DR [ P 153 051 ) 245 SR T AR R ]

CHEIPREBEHLL)) 55 38 2556 T [ b > 151 14 2kt - [ P > 158, 1 Sy 3 1) =2 ik W i 2
P ONIEAA O ZAARWL AT L2y AP TR I3 1 S i DR IR ] s ~J 453 6 200
I BRI PER, RIFAE I 24T O, e 2) 15k 2 B B0 5 LU 7 259241 s 9t
TR EAET IRRI I EE Z EWEAE o AN [ P 2 5 AU 1 1 B T 4630, 3 S [ P
R % 4 T o S 1B B, R R T AT G K A R A AT AR D ik A M R AT
WL Hrh AR IR A R E 7 AT DLUGE B e MR AE T o (U 3 R 1A X
P78 AT 0B EHAR RS AR AT RELE AT S B A MR AS FTHRR 58 1O) %
B, ADSEF S AT X T A BRE AR IR T 24, BRI A i i A AR
FIE T LR EE ST, I 2D %R FH A A7 15 082 LR 2 LAk, IV o 5 2
ARSI BRI T AN O RTE A (R . 2B R X e LR AT 1 B, A R
PRAT LA g ARSI

(—) B (T8 47 A F Wk

XA, HEEREREIE I — b AT B s 5 AT, it A 80 1 153 B 3R A ML 2
JTBIRRE  NTR G N LR 2y o BN 2255 i 1 4 2 s A2 15 ) A D 151
AR MR R IE 22 © AR I Atk s DA Bk, = B BB 49 1) B0 5 e & — b
TEAHU B AR A B 5 M SIS TO e, R B AR [ P 5 o i iz a4
HOAT IR AR R R AT A

LSRR i MDLT- o n] AAS 3 SEAE IR W SRS R o BN 7ERTuik =
1 _E, 58 [ e B2 1 [ N 48— 35 SO ORI ook 1) CRRRCSE—Ris L) ) e
TRRFERE RV T WIS . LI 1 -205 ZE B0 - A7\ AR 8 2547 58 5 AR AT 1 1%
w0595, REZARE ST AL — A AT s — 265 5 P E AR B 2 W sy, AR
NA BB AAE EAE BT o) (PRI R BESY -« P BSUP AR AT— 3R 2> N 2 Z JEA T 977l
A5 , WA A g D S B b AT A ™ 12 2% 3 A e D5 W A M A% 031 20 g 24
PP, A BRI 0 BT X — F S AT AR AL DL HARA RIS I (9 74 2
T1o MHZARME T PR TS  “AEAES S T BB — AR R aT LA T e 0T
SR L FR 35 S 52 5 ST 1SR TR R 22 BOE TR ) 52 5 i I~y 14 > 48, 475 ]
DREE BN iUV S/ N

(9) FBRESEAUNA, TEEPRATE P B & 00 8 5 AT R BT B A R T AT R Y, 5 2 TR R
B AN 55 X 2 W EBEE  (EPRETIE) , JLat 2 ik 2000 4R, 45 80 - 81 BT, 75 [EBRiy ik
U, Pt D PPIR TR IR RS 1T (Bartolus ) 48 M, 2 5TAL I AL A R AN , 6 5T R4 v i) BB SRR
b R ST O R A B Z A R EE A AR . 2 I Emily Kadens, The Myth of the Customary Law Mer-
chant, 90 Texas Law Review 1153, 1164 (2012) , X W3 EIRWE S 14 STUAN 3 047G FIr A [, (H A3 2 DA R v i
JRER S — 2,

(10) Jack Goldsmith & Eric Posner, Theory of Customary International Law, 66 Chicago Law Review 1118, 1121 (1999).

(1) AR AT : CIe (A [ [ BRGE 8 5 5 TR A 24) vh i B (9 BRI —— B T A 288 9 4558 2 3 oy
M), CEEZPEIR) 2017 4E5R 2 07, 55 124 - 125 1,

(12) REREYS REGE-MERG S (RS- ELIOERR ) 5 —48) , IhFsR i, AR I 2004
AR, 55 30 T,
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FURIT, 78 [ PR 5 5 SR i ) 5 KRG — 6 A 20 (e & [ B s 0 8 8 4 TR) 2 2)
(PARCAZ)) WA R A 5 A" 15 o XA 25 9 250 R, Heh 8 1 s
Y PR B G e N Z IR — M s " i i 28 0ed 2 = R ) 3 A RE X HL ™ A= 2 R g 5 5,
55 2 AR T S8 AN R AR, MU SR S R G A B 5 19 2 S R I
CENENYT RO HFN B S BUR R BB TR AT R Z) R 9 KR
2 IR SCE LA R R O B e A S A AR RO RGBT B RE R AR
“TRNHLIN” ——* L Z M AT W BT AR AU " —— M JARAS JZ i 2w 1 2523 A
WL X B R 152, (i R A Ak T S B HRRR A T o

P TR [l ) TEAR R AR B AC A 2) A il 5 1) e 52 5 S 154 4 3
PEMTE ST LT3z 2 7 CA 2 )« 2 WAL BRI o B, iR 40 fe s A\ BRI Be A A
AT T C A N RSN & R 3d ) 25 T IR R ( =) D5 7 %58 1 3K, “TE AT
Oy 24 3t A — U A M3 R T D 58 B X D7 1T S TRLE T R s B 24 T E
i L A TRTE) BT FE PRI 52 55 I 87 o AR C A ki) BOAHSC L AE | ok 2 4l
TR AT DL 3 0 ARy B A DS T (R RIE) BB A R o

(=) BH (T B 5= E %

A — IR TR B IS BB B Bt 1 B3R IR M 3 A ™ 52
R AL 8 i TR SR Z 8] A A I PSR 4 PRIHET AR DU 75
FIHE e o

i, & FE I AT A o KL B S < PERF (Robert Cooter) #5212 HIik 45 27
oM 7 i St AESZ AN R i 2 A P 7 25 R B R s b AL Bk A A B R, AL
N A BB R TR T O AN I NORE A BEAS MU B 4y B Ry A 31 24 28 A
AT R 2Z R, DT 2 A0 R D ik B AR ) S, e s SO A R - T
(Bryan Druzin ) f -2) g, iy T EPR MV PRBEH 255 52 1E 1Y e 08 Al vy 2 5 JE (high en-
gagement) , (19132 5 ik 27 8] (4 (0.0 T R BT Rcdfe 2 v DRI 1 R e 3 [] A v 4 0
ko TERXFPIINZHEHIEM N AT A LU E AT ROk 551 B 2 1174,
b, B R U R 5L 1) A4 2 B R N =2 B3 O AR B B o A R U T o e R A R
AR B AR I AN T A TR TE N 2 T A 2 2 A [ T s 0 LU g A T L)

BEAh, b A7 2 SR O By AR B T A 5 b Pl 2 Ak 2 AR
P, phsk SEATLAAY il St PRI 225 2R 2 o e I ) R P — 0P 4 5 AR AR BR P D B
SRR T A iR AR BR L 1E SCR R P, bR ez 2 M) F 2, X 2 A i

(13) ZWREE (FFEERBEN S AR (L)), CRAMEE) 1999 455 6 1], 55 14 Tt

(14)  Robert Cooter, Decentralized Law for a Complex Economy: The Structural Approach To Adjudicating The New Law Mer-
chant, 144 University of Pennsylvania Law Review 1694, 1696 (1996).

(15) Bryan Druzin, Law Without The State: The Theory of High Engagement and the Emergence of Spontaneous Legal Order
Within Commercial Systems, 41 Georgetown Journal of International Law 584, 586 (2010).

(16) Bryan Druzin, Anarchy, Order, and Trade: A Structuralist Account of Why a Global Commercial Legal Order is Emer-
ging, 47 Vanderbilt Journal of Transnational Law 1085, 1086 (2014).

(17) S WA RE I BRA B0 1 P25 1] 5 280 Bl , CYARTE=)2006 455 2 89,45 111 3,
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P (29 15%) FR) B AR LB A B AR i B3 T 32 1) 38 4 25 A, DT 24 SR AN A5 2 A L
PR B “ SRS T o

(=) T EAR ] (3R ) B4 6 A7

TR WA S MEAT A VE AR B 0 8 , B A T IR R S0 B Y AR XE T )
MEHE AT, AR EPRA T E 0 8 S35 5 E i 58 & RN, T LU R
NREZ N 2 AN T Sy, T SCBE X AP AT oA B P AE SATURIASE S HE LA & 7F RIRE A
O FRH S W T rE e, M, AEREA HIpI R BT REMEEAEC
HIE LB R — oS SR S AR BRI S A —A Rk, i
WE A7 AL 52 1T REBELAS — S50 1 18 B0, R R FRATTAR XEAff a2 B b AL & % F e Fh AT
R 1A 3 A RS L1

IESE R T o BRI, 2= S B A T B I A, 25 B AT R
ALIREE (AT 2808 1 2 AT AR X, IR X Fh 4 — p9 47 AR A A i B A B >0 5 A AR
Wi o TEEPRRTH L Gk, EEES R RIR - IR (Karl Llewellyh) 55T BI5E 32 k5
SEARSE W TR AR . XISV IR 0 & J ARG & ST A A G 40 I
Fetiz b RET RS 5 Y P AR 25 Pk e R S A AR RR . O TR FIX AN H AR,
DA AT P S B e R A R A FEGU L SEBREE , DA S A & Rl iy
S H BRI s HE 2 A AR B AN AR B[R] B ARG B R PRl i 24 2 A58
Sy ESEEIR . R, AR 5 e i )R 3 0 ol 2 = R L 385 TR TR FE D 38
Gy 2 BFNAE Gy i B I AR 2 A8 i & R T AR FE 9 3545 (dantext) 200 i SCHE (40
— T T A ) FEAR A a2 20 T A i 852 0 2B N 2RI 28 15 3
(8 R G TR R A A 5 B 1 A S IR, A S RETE R A & S ) BRI — 2 &5
TR FERIREE B 1 Ho 94T R O\ SR X —ZA 7l b 24 0 A SR B2
TR AR A Rl T AR B s 5 EAR A 38 B M ATl R 2858 5 1
“BET . IS IE R B T 5T Ay IR AL i DR A BT R AN AT S
2 2 ) 32 A A0 2 UL A R 0 (74 3k 1A 7 oA 0], AR AR 28 B it o

SERCR LS N BA A7 21 B 28 5 2R TR RN VA BB 1 32 SR TR o AT TR TR A Y S
AR R B PR DI R A5 (R T, TA R ik A 200 AN ST s At 25 1 IR 5 7
B, EHER, B TR I R AC Z MR N Z ) & R A RN PR 3 S U] 2 AR
T i 2= A AT s, T B 25 5 8 2 = ATz f A . A1) 3= SCAf BE R0, B
TINELA SRS B I 224 SR R I T A 2R T e a2, AT 2 46 kg s i L2

(18] BIUNAE“ WATI/R S 27 oy, [ B 50 e A Al i = — el , A8 “ AT JR 57 S0l i I L is i) 22 22 A
S AT 2 A 1] 1 b ST L, AR AR o T BB R . SRR AT AR AR — W, A K
BRI RIRIWE T o fEIRE D B H 22 R N F FERWEIWFSE, £ Permanent Court of
International Justice, Case of the S. S. “Wimbledon” , United Kingdom, France, ltaly & Japan v. Germany, Judgment,
http ://www. worldcourts. com/peij/eng/decisions/1923. 08. 17_wimbledon. htm, f i/ 15 [A] i [A] [ 2019 - 03 =07 ] ,

(19 Roy Goode, Rule, Practice, and Pragmatism in Transnational Commercial Law, 54 International & Comparative Law
Quarterly 551, 551 (2005).

(20) S ULRIH: CIR3E 5y M ml i P R FE IR ) L CHUBEEBFIE ) 2017 4755 6 41,55 175 T,

(21) SR GRIE : C BVATTEEEROHAIDITT ) , CEIAL A2 4l (AL AR) ) 2018 AR5 4 391, 545 133 i,
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BEAN , RISV 22 R IR R WIS 2 IEVE AR R e 18 Uk A R RS B ) I 24 1
[l XA HHEAR PTRESEAZ B - & 8 (Lon Fuller) MEE MBS LM R Ko W #h1E
HoA 25 QEARIETENE) h 4 T Bl 4o 55 RO B, A O WIRTE T, A6
23 ALE R AR T —Fh e T BB 557 - HUEEIR MARAR B A5 2 RAIE B ARRE LA
R A SR 1 (AR 5 2R X 135 3, Bl 2> Bopkahe 2 s LSS LA 7 ORISR 5 LAAR
WA A TR 7 SRS TR " o A2 i — 2R O AR B SR R A P — e,
X AR Y 8 ] DLl SO 55 AOE 7 2, ARS8 = B ARORE 5 TR 45 1Y S 55 OIE T,
FIARLEIL T A X iy 47 (categorical imperative ) fY =y ) 22K 5 4 24— T L35 YRR it 2L
o H CSHRIE G AR A I, AR 2R B TR AT B R A 2 AR
IR AERT A 1 R, by T RS SRR (8158 5 ) S S A A S, A AT TR AT S i
IR PN TEZR I L B MPRZS™ iy i A AL 2w 8 AT I 15 51 58~ A5 gl A o Ao 24 48R
SRR B FEHIEI AR TR VGE B e IRPIR A Sk, BT H 2 A KT OIR S 1
FAAEEA R N AT 2

IR Z AT R St R A 5 P 2 i A AT Bk AR A A
HREMZESR . M T EERAET S, HE PR gk e iy £ AR A AR X F SRR, X
5 [ P 2 125 I v 0 4 L %o 3383 Tl O Rl =g/ el ) 4 %k s o)™ A 0 S AN [ . RV
1, 3% HAEUEI P2 i B RIS AR S e — e fE 00 T 2t BK 2 WA\ RE LB B 5 7 [ P
FASUANTT ZAT o PR T B ™ A Z AR [ 2

REE UL T — ST AR T, HARG s B AT R =T A5 AL U -5 sl S HN )
B T\ 1 5o 5 RSGEARRR A NI i A SR 7 AR B k15 Y
i 1] 7 A YR T R b LR (A 2 ) ) L BEORE SR S AR, BIORE TR a8 > 48R AN ST 2 S BUR
GNP o A3 L, FE BR N A E PR I i T R I A o (EE 2 , AR 22
DEFHF ARG I X Bl BB A SR wl ik SRR A LI L — R S AR IR R AR, AL
HELLAE R 3% AR A BRI T

B2, BRI R A S UE TR B Al B 36 P A LA ) 4 A A K
FARLA AR o T RATE, 75 mE R R 38 A0 00 B B WAL S 2L, 75 D ooy £ 4%
FIFFAA FWEWT AR BE b o AEABAT TR 2 R E A T 55— AR I, BIDRE 2 04T
BB TR XL 5 KA RIS 14 B A T R B HAE 15017 A= 2 SR AR
W56 B0 T BARAT g AT A VA AR 9 R S AR AR o IO R A B
T AN WA TR AR B A4 1E i DD RE

= XFEAERAE T AR D EE By

TR R Bk, A P A ST [ BAR ] ) A B A R A AR 5 AR
fkas . HEEIN AL BLATF AL T 5T, A FoR 3 k5" X —

(22) ZUL[E]H - W CEEARAIETENE) I, 1 45 BV 1548 2012 4R AR, 57 22 TiT,
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FUEEZ M ANEER A 5 I I BRI, S R R ¢ 2 XA BRI i LA
), I BITR AR 15 7R R ) SEBR A {EL

(=) “REAME SR I EFELRA

TEDLE AR RN B SR 0 3 R A 1 55 R X BE A S el S B & B, X T
P B8 > W LR T A S R B AR TR R A BE A BT A IE M AR o, R S
5 R — A 2 T A, B 2015 58 5 30 AR AR DX 230 DX AT kit , FRATTBR
T TR A G XSRS I Z AT S N T AR Ik

PRk ZE 01 45 2016 4R ) B EPRIE IR A 518 FER L SCHE s, F b 2 BHE ikt
DRI %) PR B2 2R AR AT S AN T D B B — 0 > 157 ] o 2 00 D) 5 2 R 1 R i R
— T — B A SO B 5 452 AR R AR ) 7 12 X b, PR 46 K0 4 5 R
SCREASBE ) Bian, 35 44 E PR BT kA A MR B v - 3K M) R (Patrick Dumberry ) 5t 45
B TOIA T AN B, TCHf A5 WS BCHSAEE ™ 5 “ PR EIE i T8 ey Z2 80 Z RSO0,
A A LSRR A R AL A T (B Sy A —Se 5 T ST R B A B — R AL L Y
e e

PO M B pib 25 B 4 25 Hr FRATT AT AT FE M & B0 A T B T8 IR O - “ PR (S
YRR —Fp U R 78 PR >3 5k oA b o JiE s e 8 258 AN SR 75 S0 i ik i 1
A BB LS AR o SR R 2 00T ) 12 38 1 Y T e A
FEAEBIAN . BB ATEA A TGN, — DA T2 R AN T BE30 5 4 AT s 2 7 5 mT ARy
“HEYETWE? W 2, ERNATRS R FORE B HLS O H 2 B TR R R A R
REXT R BLS P E B R , 22 22 A D O SR AF AR ), B 28 e A5 8 /K 174 ] B 4 952
P B LR BB T, AR S5 kT 2 YRR A

FEZE 2410 R L E BT R 20 A SR o E AR A TR FE A R 27 v (il 25 LA 43 ) T AR
“FEEEART T AN B EE FR TN ] AR B v S A XA — A [, B — ™38
TR A HAT VAR s TEIZ T, R LU AR A T & HE 0 [ {5 482 w8 [ LA A7 T
MU SE eI R Y 1. 3430 4 . e EMRFE A w452 T &8 B I A AR K A EE AR
TR WMEOT , Wt o BB AR 55 #7 X 467 F 92 [ 1938 B9 Rl 3245 & 48 (CHIPS ) $2 Bt
TEI0. MG BAREBUM A L E G 7637, 28 B i LR 4 LB i ARl L
WEON AT 7RSS . FIECARTT B A AR VR, SR g EEFE A vl G A P k. 9%
EME LA RIPURIAR , 2E KRN 36 T0 38 5 5k 1 FH (1 4535 R e #F & CHIPS R4, 1 H. 5 F)

(23] Richard Austen-Baker, Terms implied by custom, usage or course of dealing, in Richard Austen-Baker ed. Implied
Terms in English Contract Law, Edward Elgar Publishing, 2011, p. 86.

(243 CIBRIE BRI AP AR B 22 5 2 BNl B TR 30D , EPRIEZ L2050 68 JR2riX,2016 45 H 30 H,A/
CN.4/L.872,

(25) John Yoo & Ivana Stradner, Customary International Law, in Laurent Mayali ed. , Customary Law Today, Springer Ver-
lag, 2018, p.323.

(26]) Patrick Dumberry, The Formation and Identification of Rules of Customary International Law in International Investment
Law, Cambridge University Press, 2016, p.308.

(27) Committee on Formation of Customary ( General) International Law, 69 International Law Association Conference 742,

742 (2000).
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FOARAT SCRT 1 LIRS 5y AR 2 ] CHIPS 58 B, A1) HE M HRAT AT MR 32 th AT AT 3
S, PR AT LATA Sy, (i CHIPS 47 BN 5 ST 4 5 A4 Ji0 1 A1 LU AR AT A9 [ 5 4624 )
Z 1) Er [a] R R A 28

e BUUrGEE - HrdG it ( Christopher Staughton ) JCiF 78 # #5 IA Y : “ SR CHIPS J2&
BRYN SET0 55 1 ik (5 FH AR Ml 55 R G, (E# S Bl — 75 E P 1 A 52 A L HERR i T7
i —IURCH], LB S SRR AME Y . G 2 2 ML R W Dt A& R —J7 2 A
EIX AWM AR MARBA T FL X TN . #0552 , T4 21 5850 Wk Pk B XUy
YA CRESLEN TR S BT EAT, X5 A BE X M s BA A H T
EARBA ., B SR I A 2 LA 2 a2 72

Hy AT, — A5 DA — R DX — e ATk B —E AT IR GE
R, IF A IR IR XA T A% 3 X GZAT ML 1 B AT FARE A B H R
TR o Ol YR ERR S SR A S RE L A M AP E B, TR At n] e R R
PRUEA—EE R F IS 7 I8 o IANAE 52 5 Rl o8 U, i e A BRI 817 2006 AR A S ) € 5
T R PR G5 S T IR RLAE ) 58 6 280 LRy 2 il 5 1 € BR B A5 TR 58— 153
B1) CHRRCIBE) ) AR A e et F B, 1 2016 45 4a St 1 € 5 T 17 Bk A7 £ bR 21 43
S TRV AIRLE ) 55 5 A ENHLRE Y 50 SR 7R il — B 5| B vy 2 CIL R B AT
PRERGE— R CTARCHIND ) ASIEBEA T LUE o X 5] —HUia it 1 PR B¢ 42— 3
ARG SCIE, foe e N RRIE R DT A vl RE AR A 25 B PR AR AN S o BRI, B
1o N B BEALT-A ARG © SR AT At 4552 D I AR SR ) 28 A 3 [ Ak ] o 2,
HITRAR G FEARTEA LURAT g R, 8 [ PR 2R 58 (1 1oy A5 1] ] BE AN A, i AT
AN GIRR I ARITR T o HRT UL, TR0 1 YA 04 R S T 2 A 5 A S 15051 )
LY 3T LASE PR, o208 Y TN S 75 F A2 XML 1 0 B B2 ) 5 SR &R, R R 7
1B T REHERR 3 A RIARLZ

IS, BRIV 2 B B 401 , A RIS e P A7 e AR 22 (R, an, (IR ) 26 14
FHUE ARATIAE S\ TLAE H A A8 3207 B $12 58 1 S0 2 15 55 3K 07 I S i £ FHUE A 25K
— 2, AL A, DLPRE A R T LA RS M AT SR R o R 16 %
WUE , Y BAHRAFAEAAT SR AR AT AT AR 57 4 Wb & S T UE NGRS AT A, IR 4
X & FEFEAT s 45 TR A FEAT R AR AT AR 5 5 S AT, 75 0l 4 7R 41
RETUL. XL, JEAg A - Bl SCRIR (Ingeborg Schwenzer) #5245 i« “ {5 FIUE AN 5 %) &
5] PR A L S 2 52 b R S 05 AR 545 47 IR SR ™ A AR AT 1) 80 , 75 DA 2 S 50
FRAEAS I LESE 7 e 52 B HLRE S Rl A 2950 00 SR, AR (A 249) 5 25 2L , 1

(28] High Court of Justice (Queen’s Bench Division, Commercial Court) Judgment in Libyan Arab Foreign Bank v. Bankers
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[ Abstract] The constituent elements of integnational\Cornmercial usages ( customs) are
important basic theoretical issues of international, cofmnercial law. It is generallj\believed that,
in order to bind the relevant personsy usages (customs) need consistent arid repetitive behavior
as their objective element, and.juris opinios as the subjective elerient. Scholars of international
law, however, have insufficient~anderstanding of the subjectiveiélerients of usages ( customs)
and vague definitidn_of staridards. This situation ledds to\the trend towards “de-subjectiviza-
tion” in the identification of usages ( customs). This;misunderstanding blurs the boundaries be-
tween international commercial usages{{ ctistoms) and non-binding general practice, gives too
much discretion to judges, underminey the uniform effect of the application of legal rules, the
reasonable expectations ©f the parties, and the predictability of judicial decisions. In view of
this situation, China, while adhering to the theory of subjective elements of international com-
mercial usages ( customs) , should introduce critical reflective attitude (CRA) into the litiga-
tion system by taking expert testimony as a standard tool of recognition of the binding force inter-
national commercial usages (customs). For these reasons, we need to construct an accurate

theoretical system of international commercial usages ( customs) with legal certainty.
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