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[1) See AG Kassel, 03.11.1998 -424 C 1260/98 ; European Commission, Working Party on the Protection of Individuals with
regard to the Processing of Personal Data, Working Document: Preliminary views on the use of contractual provisions in the
context of transfers of personal data to third countries, DG XV D/5005/98, WP 9, 22.04.1998, p.2; Model Contract to
Ensure Equivalent Data Protection in the Context of Transborder Data Flows with Explanatory Memorandum, Study made joint-
ly by the Council of Europe, the Commission of the European Communities and the International Chamber of Commerce, Stras-
bourg, 02.11. 1992; ICC, Model Clause for Use in Contracts Involving Transborder Data Flows, 1998; The Canadian
Chamber of Commerce, Model Contractual Clauses for Transfer of Personal Information to a Data Processor, 2002 ; PCPD,
Transfer of Personal Data Outside Hong Kong: Some Common Questions, Model Contract, 1997.

[2]) See Commission Implementing Decision (EU) 2021/914 of 4 June 2021 on standard contractual clauses for the transfer of
personal data to third countries pursuant to Regulation (EU) 2016/679 of the European Parliament and of the Council, OJ L
199, 07.06.2021, pp.31 =61 ; ADGMIN, ASEAN Model Contractual Clauses for Cross Border Data Flows, 22.01.2021;
ICO, International Data Transfer Agreement, Version A1.0, 21.03.2022.
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W HR e R AR A (AR MBENEBEITFRZNRZ G2 AR, 5hadEE R 4508 — 8 %
1, RAbRE S A 2 i .

(4] FREFEDSANFHRRL RAE 2022 FAMN (BERBHEBRT]: #EHRIGEAR), HRBOFHEA &K
Mo R, L C5IET MG, C@IRSGEA R B B A S MM A, AT BN A TR R A S TR IR
H 2 A ) — i m o P . See PCPD, Guidance on Recommended Model Contractual Clauses for Cross-border Trans-
fer of Personal Data, 2022.
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5597 B,
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{5 BARY LA SORS iR 538 AR 51 ), et th ek 2022 4RRR, 56 257 1T,

(11) C-311/18 Data Protection Commissioner v Facebook Ireland Limited and Maximillian Schrems, CJEU Judgment of 16.07.
2020, paras. 94, 105.
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[15) See European Commission, Working Party on the Protection of Individuals with regard to the Processing of Personal Data,
Transfers of personal data to third countries: Applying Articles 25 and 26 of the EU data protection directive, DG XV D/
5025798, WP 12, 24.07.1998, pp.22 -23.
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[21) Vgl. Dirk Looschelders/Dirk Olzen/Schiemann Gottfried, Staudingers Kommentar BGB § § 241 - 243, § 241, De Gruyter,
2019, Rn. 144 - 145, 156, 161.
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Abstract: The “standard contract” in Article 38 Paragraph 1 Subparagraph 3 of the Personal Informa-
tion Protection Law is a regulatory tool for the cross-border transmission of personal information. Stand-
ard contract clauses bind both the importer and the exporter and also have the function of third-party pro-
tection. They are contract clauses in form, but their contents are pre-determined and mandatorily incor-
porated by the state, thus having the dual nature of individual norms and state law norms. The personal
information protection obligations of the importer and the exporter are the main payment obligations in a
contract on cross-border transmission of personal information. They are the contractualization of statutory
obligations, including the obligations to ensure personal information security, the obligation to notify,
make remedy and mitigate loss and damage, the obligation of purpose restriction, the obligation of com-
pliance audit, etc. Based on the third-party beneficiary clauses, subjects of personal information enjoy
the rights to correction, deletion, etc. , and the right to compensation for damages resulting from the
breach of contract. In the adoption of standard contract clauses, which constitutes the concretized appli-
cation of the Personal Information Protection Law, the Cyberspace Administration of China should limit
its activities within the authorized scope, follow the principle of proportionality, and reasonably deter-
mine the mandatory application mechanism of the clauses and the degree of mandatoriness of their con-
tents.

Key Words: personal information, cross-border transfer, standard contractual clauses, third-party ben-

eficiary contracts, the principle of proportionality
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