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[30) Guide to the Berne Convention for the Protection of Literary and Artistic Works, WIPO, 1978, p.29.
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(36) Records of the Diplomatic Conference on Certain Copyright and Neighboring Rights Questions, 1996, WIPO, 1998, p. 179,
p.181.

(37 [ E5ligsk, 265680 Ui,

[38) Kernal Records Oy v. Mosley, 794 F. Supp.2d 1355 (S. D. Fla. 2011).
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A A5 DY FE AR A A (9 1 U RO, U0 A% B (s R B ) e R A BB [ ) T RE R R A
B ) X 2 B TR S A LB R AR bR v, (45) B 7RI 2 [ AU RAT e 0 R

(393 B seARiAy, BN A il DUSO R I TR R IR AE TRERIE T E S, MRET
o By B2 R R DA R A ARG OR o IR AR 1 A AR AR B A SR, TR RO T 7 R Y R 4
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(45) fEMTEHEFEEMEIASZ ARBAY)Y BMEFRAERN 2, International Literary and Artistic Association ( ALAI) ,
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Abstract; The protection of foreign copyright objects (FCOs) in a country is mainly based on treaties to
which the country is a party - a fact which is not paid enough attention to by China. The “no protection
without treaty” principle reflects the territoriality of copyright, to which there are some exceptions. The
utilitarian rationale in the copyright system underlies the protection based on treaties and the protection
based on reciprocity, while the natural right rationale underlies altruistic protection. Protection eligibili-
ty of FCOs is based on the personal standard or the territorial standard. Conflict rule regarding author-
ship needs to be considered for the application of the personal standard. Interactive communication pro-
viding copies to the public should be deemed “publication” under the territorial standard. While adop-
ting the national treatment principle, copyright treaties allow material reciprocity in certain cases, so to
realize the equality of interests between countries. The rule of lower-protection material reciprocity is the
most flexible approach to realize the equality. China should revise the FCOs protection provisions to take
advantage of the exceptions of national treatment allowed by copyright treaties. In copyright legislation,
China should also adopt altruistic protection for moral rights and protection based on reciprocity. To fol-
low the principle of no protection without treaty and avoid violating treaty obligations, China should ac-
cept the self-executing applicability and the preempting effect of relevant articles of copyright treaties in
judicial practice.

Key Words: copyright object, the principle of no protection without treaty, copyright treaty,
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