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A ERAN AL AR A Mk % B B, R T RAN AL A AR 64 A T ) AR A A 7 AR AR Z5E
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KB RAMEHA LR TRAZLRE TERAKE RESERMN 4 EESL

R NN A &

51 &

A5 5 A1Z1 (World Trade Organization, WTO) B 5% i S A0 12 A il B2 78 4 28 A
B5K BRI /NS 5 RS2 B 5] & ik A A — B 15 B 2 i v o FE R L BR T
SR 6 B 10 52 50 P 4 A, 25 T BORb U vk A ) BEAE H g A oR B B 225 B — A R R
FCrp A0 S A A5 < 0 ) 0 G JX — 35 FE IR AL 1) DR A7 75 19 o A L 5 4 1 22 U0« DUAR Y <5 %0 A
PR E B % R AT 5T TR LA A T A R oA Y S A BRI DR IR UL L R SR G Y SR
A BRI T, F B B R A BN E . A WTO lar 24 30 14 B
5 SRR B 4 AR A A A O, W S 9 AR SR SR, K 4 5 1 R LT S R N B 4 4 A

w ARSCRFE] 2012 YLIRA A I ORI S .

(1) Richard Diamond, “Economic Foundations of Countervailing Duty Law” , Virginia Journal of International Law, Vol.29,
pp. 778 =781 (1989).

(2] WTO ZE5 450 DSI94(EE - k) DS212(EE - Bidhik) DS218 (£ EH - H94) \DS236(EEH - mEK) |
DS257 (& [ - mHEK) \DS280 (& [H — A& PG Af) \DS295 (A PG AF - SE[E ) \DS296 (£ - [ ) . DS299 (W& - &
) \DS330 (PIARLE - BRHfAk) \DS336 ( H A - i [§ ) \DS341 (875 7 - BRI fk) \DS379 (& H - [ ) il DS414 (T
H-RE),
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T 5 1) A, T 2 308 5 4% o 0k T AR AR 1) ) 3 22 O ) 3 A [l o AR T K A A R S Y
Z A ARV S ) AR B 2 R A 36 [E — SR 5 A B %8 7 (US-Anti-Dumping and Coun-
tervailing Duties) H1, FURHLIIIN A , 56 [ 7 55 045 46 8 £ XU R i ok i S 1 CRMVIG 5 )%
U F i B ) (AR fRIFRCSCM B ) ) 28 19.3 4o RS, 6 F ] aff 2 i b a2 565 19.3 4%
WK 3 247 (appropriate ) 4 i A L AN BL , B VRHLIG AL — 247 i o
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1 4 8L, SR i AR AT 18 9 105 A A58 I R R 3 S ASO R i i o 50 A 5 R o 51 P 268 381 F) e AL 5 4
EWUELEAR S5 ST, 8 27 6 0 A0 SR W B0 B AT ik 7 A8 ik b 6 B e 45 B R IEIE
LR B S O 2 WA R

—  (SCM Bip5E ) o Bz AN B < 0 1) M E S 4 1Y

TECSCM P2 ) H, — TS24 18 G ) 5 it 30 6 2 20 e L 90 A L 0 L B AR WL 5
TASB B ORI B 4 A A 15 ROE B BERTIE U B DI AH G

TERE B B, A B 32 B0 A = I« I 1R 77 7 BRh N 1 0 I 9 ok i 5 A
B 17 i 5 ] A 7ol A8 5 2 T R AR

TEAEC R B, A LGB AE i A B — R AR B . MR (SCM PpsE ) 28 19.2 4%,
RVt A7 Ak S5 A D I B ) 2R B B A5 B9 2, 2 1005 Y A 5 ) A AR RE AN Il TR A Tl
B o R AR WSS A T 4 S A IO A T B/ TR U ) A B A A 2 3 A PO R A RO A
W, AR G B 0 1 A2 32 M T A0 R LA ER (1) AN 8. (SCM HiriE ) 55 19. 4 ZFBLE
X AT AR 7 iy AL WS B I B3 AN A5 A A7 AR B AN e (2) B 4 . (SCM P )
5019, 2 ZHURE , A0SR B /N T U Gy e 90 < 0 B A LA B 0T L PN ol ) A 0032 Bk
W Bt S T I (desirable) o (3) 38 41k (SCM HpiE ) 5 19. 3 ZHLRE , U0 AL WL R UG B, I
IO AR 305 53— G20 )17 D0 A A B Al _E SO 5 6 A S AR B

P, BRI B 4 A B R LA PR B 5 R TR IR A -

N = GEEBLA = Al R

R AN U B R R B ] A A O T A BIL O I 0 R 194 B U B < i
o FEBETE WTO S B, — AN H R B BLR O, 24 T HLOC S SR Y B i, B 5% 5
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SE ) 14 Z%, AN G BN DL 52 3 BT AR R g R IO . AR I R— kLA " ((Canada-Air-
craft) f, EYRHUGIA O, 2 LA 35 o BE Ak 047 LU B 07 RE Al € “ Al g ™, B oo N W E — T

(3) ZWMEE R EH RYOuRELS) , (W )2012 49 H 24 H, 5255 333 1,
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B A 2% 45 B O BOR: 8 22 #th Xof 1 11 7% [1) Pf A0E AT S A U 58 AR 2 A A, S e 0% 56 < 3
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FET, BE VR AR A SR A AT 3 2 B 05 ik ™ e T B BB R B RAN U B, A T RE B B R
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FE G — SRS 5 SR LS A, AP L Y TR — o T AR B A IR G Y
BT I 2B 7R T SCBUE B  , AE AE B 4D B 2 IR, o 80BN A [ IR 2 b
A WS B A U 5 5 5 U 3 1 0% R4 O g T A S AR L, M T 5 S (SCML b A ) K SR BB
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Yy U 75 T [R) IR AE ATz AN N B R S A5 B A T RE = B — 5 R B Y XU B, EL(SCM
E ) Al GATT 1994 Xt F XUEE BB HF A& W8 25 1, e n] 4 22 4% 20 5 A R AL 2647 0
P, AR S8 Hp, 56 [ A 55 AR 4E 246 25 1 OBUEE ROt IR O A idi ik

Xt AR, EIRHLR A3 BRSPS T3 AT T 20 A

UL AR, EURHUAE Iy, L AR B b i B 1 (SCM P 5E ) 56 19. 3 4%, il 2
ARBEWR T 1 25" RO LA SO o A8 B VRPLIG A K, B0 [R) 7 i Ak Wi Sz b 0 B I, 7 A
5 IS AGURH B I 1 T 19 A I 00 X DA R S Kb I B Y O T o R, XU OB S 5
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JEOSUCE R, AELTFAS 6 R T I 5 A1 G [ 9 AR R 5 DA e £ 22 KR AR JE b S S0 R A AR T
W A 2 R 7 SR IBOHE It R R T R U5 A SR B S R B OB ROBF B R A B MR AR
19.3 %, A F A ML 00 A 15 5 M S0 55 MR WSO 25 < B SO AN I B oy 7 S8 1 A 55 R R 4 %
JEOSUH R )l PR s B T8 19,3 2%

i 3 5 [ — R ABUR 9 SR U B 48 B R R, EURBILAL O LS B R AT BEE T — A RAFHY
St o nl RUBUIL B B XUE R, 4 v % D5 R B O O 3 S AN I B < Y T 2 P A,
5 [ B 95 AR AE X I DGR it i BUR” GBI, AR T R TR ARG o TR R A
T, 18 BROSUE R B AN TR A A 5% S A I B e S AT B Y B UL I T . ik, A b
S — B TR U] B0 RE 38 27 R SR A o

T LA <5 5 bR T A RE B A U B 48 0
B IR A RORC

TESEBR R, AN U <5 850 o A v R 10 2 A0 I B A < U L AT SR RE T A it R A R

(4] Appellate Body Report on Canada-Aircraft, para.157.

(50 W LR AR, G0 2R TR SR VR A o SR R BRI UG ) 3 S ) B3 = T g A0 (R 9 E RS R, IR 4 % T 3 2
T v 2T 1) A U (] s A0E ST A Ot 38 0 S {5 B AR T B S B R R o X R, R [ 7 R R AR T 3 &
AL AT A AT REAFAE T 6] R

(6] Appellate Body Report on US — Anti-Dumping and Countervailing Duties, para. 583.
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X —2E UL A A BUR W0 B08% Bl 1) — Ff, U 2 5% o sl A 7= e SR LB 38 4 2% 8, BELAS: %
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G I

SRIMT, 2640 BT 10 4 S IR, 9% 06 A 00 A A TR - AS 3 T T 4% R A 52 e s 52 (2 A7
R 72 P A R

o AT AT T, U VR A Ak R R X T S R A HE T — L% B R B

XiF T 3 A7 A B2 5 I WU ) A 2 TR T R 4 i e T BT T SR ak B R T i
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b, AF A A s B ik A SR C Ee A0 T B IRl AR T, a0k ol 3 ot 0 o) T Bk B0 R AT A AR
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PAAR S Sl A R AR A, 5 00 A N A A8 R RE 5 15 215 5 A S N RE O 2R AT B e R
AAEATE BN, B ARG AR GO & — R BFE G L0 — H3E A kT B ] kAT R R
B B BB 0% BRSO (E A5 0 B A0 45 R L a2 DR A o T A A S 3 ) R R I S ) 3R AT A AR
T I B VR A R R T R A B L A O 1) 40 B A ST

MR R T AR R R 22— Ay 50 a8 D 0ok 50 B R G R A R — AR A 27
5B Z A I DM SZ 8 Z 008 IR 2% T AR g T B o (H R R RO R T 4
B 1F S a) 8, PR SA 3E R AR 22 — i T 3T A 5 U)o AR LB R A TR 3 R 1 AR R 2R AT B
5, T B8 % BG4 10 1 R 2 4 B A (0 4 R EL A ] B o R BRAS ] B 55 = O b 0K R ) 1 S
84 Ak 29 O [ S Pk B AR A 0 & o FEIX — e 2 B b 5 = 0 A 1 Bh AR AR R B %
SRAUE T, N AT 0 & A B KAC B A DL etk o ot , B8 55 A9 40 I 1 SC Il 8 S 37 T /K T

Ho e — B0 D, R ARG AR ATE T BRI R 190 1 2200 SRR G 1 O
LA FIHE 2

HRAECSCM HpiE ) 55 19. 1 4%, P2 145 HILOCTE AE WO U BE 22 117, 400 200 550 40 I B b s 4
B PR D R R T Pl A T R R e R AR O . R A
G BRI T AR 4 R ) B B 2 BB B S L 3 S BN R N A TR 2R, TE R A
e, BRI IS it 5 AN DA A T R G A B 8 3 3 1T R T DA A TR A 2 R A I — i
FRRXRTX EAEER, WO, ZFRIH TR & AN AL HE W B8 B, 34 R
W T 52 7 — U] 25, 80T I DA eI 4 52 3 11 ) 32 0 e U 11 7 S B80R8 s 0 R AR R T
FE W ACHE HE 1 P 5 AT R D I 5 A [l A4 T A RS = P g
BRAEAN s AR OC R 308 T G TE I SR OC R IR AR A T AW 5 383 =2 1], T 2 7 42 32 #b

(7) ZULSEIBAE - A PR QRERE TN IR HERE, o O BE4 45 iRkt 1997 42, 55 15 1T,

(8] Charles J. Goetz, Lloyd Granet and Warren F. Schwartz, “The Meaning of ‘subsidy’ and ‘Injury’ in the Countervailing
Duty Law” , International Review of Law and Economics, Vol.6, pp.19 =20 (1986).

(9] Guido Calabresi, “The Pointlessness of Pareto: Carrying Coase Further”, The Yale Law Journal, Vol. 100, p. 1216
(1991).
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LSRR A ALY BE 2, SR A O B AL G TE I 1 Ty BRI WAL T8 25
GRS AN HL G T 58 42 E P T g, T I BR o T CSCM P ) U B9 52 kb I 5 e A X
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IAERAE A o 2 0 7 5 R 4k T o8 A58 AR A I AN a4 1R
A M TA E 2B AR S AUk, 28 LA rT AR S AN B o 72 BE 1S B0 T, Ak Wi Sz
I B A B AL — B TE R AR AT O S

AN DA FH A fife T S A U 5 it L2 e 0 R S AR I B < A R TR AN SOAS BE S0 TE SE B
ST [6] 753 7 B A s 85 It 77 7 ) e B, 3 22 /0 A7 BB S i A g, AR S, TR 2
TE AT AT PRI o — BOVE 5 7, B3 U5A ARC A R I AN 3 T LR S B A I B B

= DASE AR RS E SR U B 4 B0 - T ORI O i A R

5B S B AR T AN (), S S AR O PR R Oy, B AR [ A 7 o 28 S S A ORI A
NRTEMITE R BT S BRI S AR [ AR 7 3 0 HL T A 7 1 7 el A 5 T e AT
D138 A AR o — A~ S 2R 18 ) 3, G SR T N T g DR DA N 7 e £ 2 11 i L L 2E
] 5 2 JR e I 24 R BBCRE it R 52 5 4 BT, AR AE WSS AR I B LY TR G X R G TR 7
A MSCSZ AN U B3, 7 A% 155 DA T I e s BT B8R A R B2 0 T A 9 B R A B

55 BT IR SRS B A A LE , S A ORI fR AR 2R BT i) T 4R 4 S AR I i P BRAT 3 A
ZRAZ DM S o FEBEBE LT, B Ah U i 2 45 1L 5% 22 BT AR A G 2 1077 i A e B b W A, JH:
B ASTE T4 w8 B U A e R T AE T AT AGR P B Aol e 52 A 2 v o NI,
R feft — I s A L i 9 906 2 e, R A A I R ) AR [ Al 1 P S A A A
4 JR L LT A R

TE 5 A BUR O B A 2 22 o SR I B0 <6 01 2 22 5 | 4 DALY [R) ABLRE Al B A 119
ST A RUR A A AR DA B AR SR ARl A S A BRI AUR T B 2K

10) ZHL(SCM BriE) %5 1.1(b) 14 15 5%,

11]  Diamond, “Economic Foundations of Countervailing Duty Law” , pp.779 —780.

12)  Alan O. Sykes, “Countervailing Duty Law: An Economic Perspective” , Columbia Law Review, Vol.89, p.214 (1989).
13)  Goetz, Granet and Schwartz, “The Meaning of subsidy’ and ‘Injury’ in the Countervailing Duty Law” , pp. 18 - 19.
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A O 77 Ml B S o 53 1) ok Aff 5 £l 09 22 SF 55 4 BRI 75 52 B 0 3 DL B IR . AR A
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BE— A AT R A TR 5 T AS 2 X 45 AL DGt o 5 o S 55, R L DA Sk b o T
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B4 C(SCM Bl ) 55 19. 3 4 Ay o] i B 17 A6 A A SE At b OB 38 XY 7 A 40 1 S+ B o 52

(14)  Wentong Zheng, “The Pitfalls of the ( Perfect) Market Benchmark: the Case of Countervailing Duty Law” , Minnesota Jour-
nal of International Law, Vol. 19, pp.45 —47 (2010).
(15) Diamond, “Economic Foundations of Countervailing Duty Law” , pp.781 —782.
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01 B P A VE B M 5 0 W B O R 52 4 9, U B AR LS R AR 3 2
9 T B S AR5 3R o FEof D R BRMER IO A LA B E 00 RS 75 5 %
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(16) Ariel Porat, “Misalignment in Tort Law” , The Yale Law Journal, Vol.121, p.84 (2011).

(17)  Rachel Brewster, “The Remedy Gap: Institutional Design, Retaliation, and Trade Law Enforcement” , The George Washing-
ton Law Review, Vol.80, p.102 (2011).

18) Appellate Report on US — Anti-Dumping and Countervailing Duties, para.573.

19]  US-Softwood Lumber IV, paras. 89 —90.

20) Daryl J. Levinson, “Rights Essentialism and Remedial Equilibration” , Columbia Law Review, Vol.99, p.857 (1999).

21)  Mark A. Geistfeld, “The Principle of Misalignment: Duty, Damages, and the Nature of Tort Liability” , The Yale Law Jour-
nal, Vol. 121, pp. 147, 157 (2011).
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[ Abstract] The disputes between China and the Unites States over the collection of anti-
dumping duties and countervailing duties simultaneously and the potential problem of double reme-
dies have left the determination of countervailing duties in the firing line. The traditional way of de-
termining countervailing duties according to subsidies amount by both authorities is being ques-
tioned. There are two competing theories for determining the amount of countervailing duty: the
theory of efficient allocation of resources is based on the standard of the amount of subsidy, and
the theory of competition entitlement protection takes injury as the benchmark. However, both the-
ories support the principle of alignment in spite of the discrepancies between them. But the legal
framework and core conception of the WTO SCM Agreement of WTO do not support the alignment
principle and the authorities are required to collect “appropriate” amount of countervailing duties.
The authorities should determine the reprehensibility of subsidies according to their types from the
perspective of corrective justice and make a final decision on the “appropriate” amount of counter-

vailing duty with the consideration of injury.

THESE B L)

- 176 -



