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[29) Vgl Jescheck/Weigend, Lehrbuch des Strafrechts, AT, S.457.

(30) BGHSt 45, 219 (224 f.); 45, 378 (384); 49, 34 (44); BGH NStZ 2011, 630; BayObLG NJW 1955, 1848; OLG
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Strafrechtssystem, S.41, Fn.89; ¥ £ 753 (LW E W 0] , 12 ) Ak 2008 4R T, 55 53—54 B,

37)  Z&{U b, Vel. Blei, Strafrecht AT, S.206,

Kindhiuser, Strafrecht AT, § 29, Rn.23; Graul, JuS 1995, 1049 (1050).

Geppert, Jura 1997, 299 (303).
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(43) Hirsch, Die Lehre von den negativen Tatbestandsmerkmalen, S.29 -32.
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[ Abstract] In the historical development of the three-level criminal system, the element of
intent has experienced many stages. It was firstly only an element of culpability, and then an ele-
ment of constitutive requirement. Some times later the intent is split into two parts, one part in the
level of constitutive requirement, the other in that of culpability. In the systematical program with
these two separate parts, the factual intent is a question of constitutive requirement, while the in-
tent of blame situated in the level of culpability. The double positions of intent in the system can
not only illustrate the phenomena of attempt, intention etc. , but also resolve the issue of the wrong
judgment of the conditions of justification, such as imaginary defense, imaginary emergency, etc.
This kind of cases of mistakes happened regularly in reality. To deal with this wrong judgment of
the conditions of justification, some scholars may use the theory of the elements of negative consti-
tutive requirement, which could preclude the constitutive requirement and resolve the problems
quickly. However, this is the only advantage of this theory. When we want to maintain the three-
level system, it is not appropriate to adopt the theory of the elements of negative constitutive re-
quirement. If we adopt this theory, it would result in that it is impossible to punish the perpetrator,
in case he has not recognized all the conditions of justification. Furthermore, this theory neglects

the significance of the conditions of justification from the perspective of the whole legal system.
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