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[ Abstract] Sub-delegated legislation, as a special form of delegated legislation, refers
to the act of delegating part or all of the legislative power obtained through delegation to anoth-
er. Delegated legislation appears in two forms: delegated legislation by decision and delegated
legislation by provisions. Sub-delegated legislation often appears in the form of delegated legis-
lation by provisions, so it is more difficult to supervise than other delegated legislation. In Chi-
na, the State Council and local people’s congresses at or above the level of cities divided into
districts have three kinds of legislative powers; inherent legislation, executive legislation and
delegated legislation. Both inherent legislation and executive legislation are regarded as primary
legislation, and their delegated legislation is not regarded as sub-delegated legislation. Western
countries generally impose strict control over sub-delegated legislation, which is reflected in the
legal maxim delegatus non-potest delegare. The reason for prohibiting sub-delegated legislation is
that it violates the trust of the delegator and the principle of statutory authority. Sub-delegated
legislation can also bring about confusion about the validity of different legal documents, leading
to the problem of low-level legislation hollowing out high-levellegislation. Article 12 of Chinese
Legislation Law establishes the principle of prohibiting sub-delegated legislation. However, it
prohibits sub-delegation of legislative power fonly at the national’ievel, but not in other situa-
tions. In China’s judicial practice, someparties have inyoked Article 12 of the Legislation Law
to deny the effect of sub-deleguted legislation. However,~courts do not support such claims and
turn a blind eye to thig problem. Some administrative normative documents adopted by local
governments through sub-delegated legislation have become the direct legal basis for criminaliza-
tion. In China, sub-delegatedlegislation has become a remarkable phenomenon and has had a
huge impact on the legality principle of statutory crimes and punishments, statutory taxation and
law reservation. In order to bring sub-delegated legislation onto the track of the rule of law, it is
necessary to expand the scope of the principle of prohibition of sub-delegated legislation and
make the prohibition in Article 12 of the Legislation Law a fundamental principle of legislation.
Meanwhile, in order to leave room for necessary sub-delegated legislation, exceptions to the
principle of prohibition of sub-delegated legislation should be set up, but restrictions should be
imposed on the level and method of such sub-delegation. To avoid sub-delegated legislation as
far as possible, the delegator may directly delegate the legislative power to the subjects most in
need of the legislative power through cross-level delegation, which also necessitates the expan-
sion of the scope of the delegated subjects in the Legislation Law. Finally, people’s congresses
should supervise sub-delegated legislation through the review of normative documents submitted
to them for recordation, and the court can also play a role in this respect through incidental re-

view of administrative normative documents.
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