REGF AT “HZ2hmaE T

[13

—HEREZE RS “ERABRLA 7 “ERFAONFREE" it

i %:k%lﬁﬂ%%lﬁkﬂ%%ﬁ% (A T—EAHZEREIBFART LRI FE

AR — A e R, FiE A w#%ﬁm HAEEFREERST2022 %6 A
%ﬁ?“ﬂ%*ﬁ%ﬂﬁg&%%%%%f- W, 2R, BRI EA T — AN E A
W%UQM#%%%ﬂZ&ﬁﬁ&k 0 BRBEAEASNFRER X FBMREAET, &
FHREFHIBFH T AR ARFITEA RO LGB L, IRAANZE R L IFH ERX

%a%ﬁ&%WKlﬁ%%iﬁi% te A8 X B R % & Ae 8] ik FI6] . AFAIRE R e9aRE . BIR
HEEN AT EAEZ MG RF SRR ZHEEFELN, “BREAOIFHRELR R
REBFREERABHZERAARTGMEAAT S, LEE2HRITFT “FLE0E8T7: BRER
W REIEAL BRIGFHIEZHEL S, BFRFEERSRIER TR > “%1L" 5 “BiHLRE"
ERFEiX — RO LZ S, BRI EFELOMATEFAGRE, AT ET, BREELS
%ggﬁ%%ﬁ%i%miaﬂ“ahﬁw% MEHEER” BAEGTITHR

XEE: BREER4 BRER JEAMNFEFELL BFLHL E% EATBI S AR
¥ SIRERRE

— —NEARREFEREN

2022 £ 6 A3 H, A EEFREZ R4 (United Nations International Law Commission, | 3CTajFR
FEPREER R mmiZE 5 2y) BT “EZE GAMEIR SRR L8 (Immunity of State Officials from
Foreign Criminal Jurisdiction, TF3CfAFR “H AT EM”) —F& 18 FARERN “—ik” 0 XEER
BB AL b ARl 2 ——280 15 SRR T, X — LA TR T %",

w R O F SO B B, P ILREEWIMNEIA IR BEVF SR 01, IR AR E R SR A S —
H (it 21BFX148) BBt o iR o 135 Bl b 42 B i T R0 A 25 0 A S FH 19X 48 W W %) e s i [ B
[ 34754 2022 4£ 11 A 6 H,

@ 202247 H29 HE8 H3 H, EHRAZ RS T XREFRFFEEZME (commentaries) , PR i 1 Bl 5K 553005
SRS E BUMAE SR I ﬂeh,ﬁm%ﬂﬂf&ﬂnﬂﬁnﬂlHmmﬂ%kﬁxﬁ%w SRR, R, n
%ﬁ%ﬁkgﬁﬁmﬂ,ikrkﬁfmmif —E7 LEG LUE T TR, WA TR ZJE, REEAESRR
SRR TARRBA M. MK, RER “—” 8 “ i SR, R L, FREELHIEESAL&E
%W%ﬁoﬁﬂﬁé@ﬁé:<@%&§Azﬁi(%Tﬂﬁ1w>JMDw.MWAOQWﬂ,%6%%6&O
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FZE MR SR . CRSCipR BRI I8 —FERE B RE/MNE A A2 2
TFAE R . IR E PRIE SR — M8, EARIE T ERE FACEE RN, Ik 3z 2] > 15
Prkiyiise s B EZE DRES A EATIR DT DL E R A SO R A PRC R ke, HEH %
PTG, BEE EPRI AT E PR AL R ARG, B SV ) U B A SE B2 A& 2,
FE AR B S8 1% B 4E IR H 253580 O A A—Fh Bt RS IR, FEFREZS 514 [ 2007 4E45 RP3E
PRI AT TAE T 28,2 JEAHGR AT T W 0245 5] 4 4 5t (Special Rapporteur) X it Ji& 7 A
5%, IS BT RS0 EREZ Bk " (progressive development of international law) 5
“Hi%”  (codification) @ BUALREHIR & 5K A VGHEF BRI FLR - BRIR M (Escobar
Hernandez) Zrt:, fih H 2012 A EEAL A W FHE M4 (Kolodkin) S4:, FFAEPHATES B
Z RS 3 A PR FERE b, DA 2012 4E 5 2022 AEAHARIE AL T 8 M B RIR S J® WifE 2016 42
B, EPREZRGSTH CHARR” R, M. IR, BRI TR R THE, X
4y T @ NE% (Immunity Ratione Personae) FlJ@&ZH#3% (Immunity Ratione Materiae) K4 H L
JUEEER, JHEICERAT FRTE I 1 6 WA R DL A BT, Wia =z, AR
TEZIUE . BUNE RSN, BIMEFRE “=E3k" (the toika), i HiXFPH G ZLEXT 1Y,
s A AR RIS TR 1T 5 B R sl FOE T A B S iA 1k . ©

JEAEARRTE MR SRR B 2 LIRS A T DL s 06 5 bl . © e X 4l h R T
CEOERT B CFREIFIEISE” (limitations and exceptions) [, ® FXS A R JE F R A, Hoh
FEAE “EPRRATOISN —RVEZCE SR A E R AR B R g5 5t A 1 ] T A [ PR AR AT
M AEZE s ARG 1 T BRI B M il B Jm, 22 53 23 A 2017 4RH 2% I i LA e 44 450 57

@ fn, ZWAECA: (EBREERAD ANSETHE S ERR B, # (%) 2006 4F55 9 #,
@ See Yearbook of the International Law Commission, 2007, Vol. I, Part Two, para. 376, p. 98; C. Escobar Hernandez, Eighth Report on
Immunity of State Officials from Foreign Criminal Jurisdiction, UN Doc. A/CN.4/739, 28 February 2020, paras. 1 -5, pp.2 -3.
® (HEHBFEZRASMAY (Statute of the International Law Commission) 5 1 558 : “EHIREZR RSN B T EHIREZE
WikRSHME.” WREORET (BRERER) 813 &M 1R (7) W, EMTTERAS “FHirdgE” wastt.
@ See UN Doc. A/CN.4/601 (2008); UN Doc. A/CN.4/631 (2010); UN Doc. A/CN.4/646 (2011).
® See UN Doc. A/CN.4/654 (2012) ; UN Doc. A/CN.4/661 (2013); UN Doc. A/CN.4/673 (2014) ; UN Doc. A/CN.4/686 (2015) ;
UN Doc. A/CN.4/701 (2016) ; UN Doc. A/CN.4/722 (2018); UN Doc. A/CN.4/729 (2019) ; UN Doc. A/CN.4/739 (2020). [Al
SRR ARIERE R, SR ERSIGE, 2020 FEPRER 725 72 JHaBOER 2 2021 42817, B, B/RpENZ+
F 2020 4EFRATAA PR IEZR B 2205 8 (ARG IRAER 2 2021 4EA 15335138, See https: //legal. un. org/ilc/sessions/72/.
© ZWAAE: CEZCE DA E T SR A R AR R R ), 8 (RIBRIEHIST) 2016 4555 4 10,
@ XA BIRIALE 2016 4F E BRyLZE 512350 68 JR i L H i, H i THES U %0 4R 19 6 FhIEA BB 7 il & A
FAAF LB, B LMEHER = 2017 AR5 69 JR &I A B # 1, See UN Doc. A/71/10 (2016), para. 24.
® See C. Escobar Hernandez, Fifih Report on Immunity of State Officials from Foreign Criminal Jurisdiction, UN Doc. A/CN. 4/
701 (2016), 14 June 2016, para. 248, p. 95. FpiHRE RAEIZ Ot v RIS 7 005 NG IR e AT
I %R EERTTH EAT:
(i) R&EFRE, BEALR, BEF R, B fo2R0 KR,
(i) L5 wA %8 475
(i) BRALHGE (AR TREYS) M SHRELGRAT, TRAZINEALEEFXRLBDGALE, &AL
TREREAHBEERAEZBRL L,
2. B 1 BRRERNTEAENNFABABIAOAR
3. 5 1 Mg 2 AL
(1) A kFes B Ao E R AT B B AR 29 R A 69 & 24 PAEATHLR R & A 86 Sl 4 385
(i) B2Rokre s B BEAT US40 B Rk E TR AAE L5,
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(recorded vote) JFRVEFIF T T4 HEZE 514 (Drafting Committee) E1TJ5 AN “ A s 3

TR

e

FEFRERUE SR T MEE 7 2, B “HEPRIBITHISN R Z” (P SCRIFRER 7 5%«
SRR R BTN TR
(a) R“EFPiE3E;

(c) ®EEH,

(d) Fhiela & 3,

(e) BEA];

(f) %8 % %5,

2. AREHREZEMAY, BRENLY LR BT ERERELLEZRENI E4 P X
FATHZ SRR, @

M, SEIFRA IR, b, SRS — P . Bia, X— “EPRIRT IS5

PERT BN S UEEPNE SRR TERSHE, AR, SRS, SHFE e
TR IARF T A AT A I A, INIIASE 7 SRR A SR H i, JF H ek

TR

FEIBRIE A R s SO, AR RIERIE K IE (State practice) ® S SCHEHS T

SRERMNE, I, 57 FERAICRIE (lex ferenda) TAEBATEE (lex lata) ' —

MW, EFREZE RSP ARG PR — 2 (consensus) , MHRSELHCR I, 2 WG E K2 (EHER
EREREME (F48JH4)), UN Doc. A/51/10 (1996), 55208 Bt

BAERS: (ERERASRE (5569 JHai) ), UN Doc. A/72/10 (2017), 55140 B, HH S HEHHM.
HRYEEPRAZE G 25T 2018 4F “ 3" @iy “YUIITTEPREL" LSS 8 6450, MM BEFREN “TER" 2
—MEZ LR, UAEE RS <)z, A0, B, See Report of the International Law Commission (Seventieth Session, 2018) ,
Official Records of the United Nations General Assembly, Seventy-third Session, Supplement No. 10 (UN Doc. A/73/10), p. 120, para. 65.
See e. g. , Sean D. Murphy, “Immunity Ratione Materiae of State Officials from Foreign Criminal Jurisdiction: Where is the State
Practice in Support of Exceptions?”, (2018) 112 American Journal of International Law Unbound 4, pp.4 —8; Qinmin Shen,
“Methodological Flaws in the ILC’s Study on Exceptions to Immunity Ratione Materiae of State Officials from Foreign Criminal
Jurisdiction” , (2018) 112 American Journal of International Law Unbound 9, pp.9 —15; Philippa Webb, “How Far does the
Systemic Approach to Immunities Take Us?”, (2018) 112 American Journal of International Law Unbound 16, pp. 16 —21;
Mathias Forteau, “Immunities and International Crimes before the ILC: Looking for Innovative Solutions”, (2018) 112 American
Journal of International Law Unbound 22, pp.22 —26; Rosanne van Alebeek, “The International Crime’ Exception in the ILC
Draft Articles on the Immunity of State Officials from Foreign Criminal Jurisdiction: Two Steps Back? 7, (2018) 112 American
Journal of International Law Unbound 27, pp. 27 —32; Erika de Wet, “Referrals to the International Criminal Court under Chapter
VII of the United Nations Charter and the Immunity of Foreign State Officials”, (2018) 112 American Journal of International Law
Unbound 33, pp. 33 —37; Michael Wood, “Lessons from the ILC’s Work on ‘ Immunity of State Officials’ ; Melland Schill Lecture,
21 November 2017”7, (2018) 22 Max Planck Yearbook of United Nations Law 34, pp. 34 —69; Dire Tladi, “The International Law
Commission’s Recent Work on Exceptions to Immunity : Charting the Course for A Brave New World in International Law?”, (2019) 32
(1) Leiden Journal of International Law 169, pp. 169 —187; Pavel Bures, “Recent Developments of International Law Commission
Work on Immunity of State Officials from Foreign Criminal Jurisdiction”, (2021) 10 (2) Polish Review of International and European
Law 63, pp. 63 —80; ete. AHERINMNF, EPRX XA TR A AT PR Kb, ERINESE R, ¥ 0% 380 3
FESNWHEE. GEEPRANRE SBER RS G EEPNAZ S Ba L H R, # (BKEBREIFIS) 2018
AESR 6 W AR (ERERMNERSHAE RSB R E—T “BARE A LR, 8 (EFRESER) 2019
ARSI TR GaliT Aamis SR bR —— DA I PRA R S SO E ), 2 (EbRk
Ty 2020 4555 1303 ok GEERE SANETS RS E i feil— I RS S IA) , 3 (EBRERTSE) 2020 445 2
Wi TRZSF . el LAk (EEE RN RRRe R e 2T (RRE MRS s ) 57 &%
LR, 8 CHRT BB 2021 4545 2 1015 DAKILTHZY 20 R A4 00 50
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D7, AMERBL, HRARPIIR ok SR T A A R R AR SR LIk AR =T
“EZEPOEFELT XIR S Z Y S —rm, FHEL L CEBRRTENN SMUREA L
R — A% I, RV SRR B R IAMG SE TR S LU %) ity B2 45 SR/ A e 5 oo 90 0 ) 451 o
B, [ E bRk 2 2 fECG B R 55 522 5145 (the Sixth Committee of the United
Nations General Assembly, FSCRIFRIEKINZ) 24K B 0He 09 B A & R EA MU i £/,
IFEBIR T 2R HAAERMIENE 2

Mo, FEEREZR S “BERfetd” hgA “EIRBITHIMNGRER”, REZGAF
TATHEPRRAT I BAG A RAT? ML, XMURATIF T “BEHME T FORIZARE R
AMUEZE B2 Sz & R A I R AN B, HZBOCT R, S rl fgs | & — R 5 10 Y % 91
TN PERIEMES, EFH NG FH . T RIEX — %, T SOB45 A A 56 FE 58 52 B 0wl k)
Bl RS IR . EIPRIEZR B R RIS Z M e L A S O% & H i JR 1 0 iE 47 25
HHEEMIGESHT, DR S — AT . I LK AT BB & R #e .

Z BERZIBHRER “ERETHISMERER" HIELSHE
(—) HARE R 25k

Rl RIRR RS T 2017 ARAE [ PRk Ze A 4R RO ER S (it i B i, il
T SRR ICERRI T, T R, EERAIE] 25 ot R0 TAERC R WS
RIFENIERIISOR, Bzl “ %8 745 UG NS 2 22 0 2 B S b in A A9 BERH L K 4% [
FEBRAANZM R AT " NI, Xl FR R R i R 2 TARRA A E R, AR
MIEPREZR R SAE “PUIIRERRE” LR AT — "R %% DB RAR
“REAEZ ARSI S e b st R] 2 B & B T O ™, BB B4 R AF AR M A e i
FEGA I Z A © R A BRI, 5 S R IE R AERTIR SRR AR T LR 48

TN AR A o NS o3 T PR ) 910G ST IRALI 5 AL T i K, B 3 X AR AL 49

T B FRAL AR A — AN EARPT RN AL A= R ) O

@ i, S0 (R) 2IEE s CEBRARGRHEERR), MIRSCR, IR, Jeat it 2010 4R, 46
32—34 1,

ZEE RS (ERREZEISmE (5569 i) ), UN Doc. A/72/10 (2017), %78 Bt,

EbrEZ e UM EPRE” SR TR B E PRk AT R, Bl E RSB ANE RS (opinio
Juris) FRLEY “WIE 2" 1%, See Report of the International Law Commission ( Seventieth session, 2018) , Official Records of
the United Nations General Assembly, Seventy-third Session, Supplement No. 10 (UN Doc. A/73/10), p. 120, para. 65.
SO ERS: (EPREZERSIRE (5569 210 ), UN Doc. A/72/10 (2017), 5579 B,

G ERS: (ERREEI M (569 Aail)), UN Doc. A/72/10 (2017), %583 Br, HES HEHFITIM,
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5 2, R G PR IN R N e e X 1, ANAFTEAEMT AL s TR e eE
PRARATHISN" , BB AFAEX RSN TEMEERN b, RS Lt — DR, TERESE “ B R
FROR” XA U HE B T Bk A 2 S P A FE X SRR A, 2= B e i I O P A T, R
SE SRR R | R S U R R SV BRI, RO IR ZAE T Rl TS 5 s
HOR LAY TR SR E SOk SR EBRIRATHIAN 7 HesE, ESESLERAU T PRk
Gz “EPREE” RN, HASUXTEPRER RSN @R 1B T — 2y 2

(=) BRFE&R: ATHHFARE T F S WG 57

FAMTE Sl BIEE S MHRE SR, ATLAES], el GBAess o “ SCEiFsE” (study of
practice) (5 22—122 Bf) wosil B8 T ARASEE . ENSLESE . MPRAEsese (A4 E PRk
BE BRI AL BRI BRI Rl U S i S i) DA P Rl 5B HA NGBtk e, &%
SR, R RS | B S R o BR b 5K < BB ARATBIANT P OCE SRR N, At
SIH TR Z RFJRATAR S IRIA R0, Ll F W5 A SRR e midE B REe” o
B, HCE AP PR M T | P S A A LA 04 S BB T [ 1 O S A S ) S5 B —— 3 AN AR B
TESE S Oy b, HBRBAESE 7 R R MIPEh Y EF AR SRR R 55 |t o B
“EPRARATEISN B A E R T R G, AR IR 1 R

®1 FSHRERSIAN “ERFETHN BRIBRXBRYE

E%ig% KAFERON | ot JKROS | AR | RERERES | RS | ekt
SRR 0 0 0 0 0 1

[ Py 37 9 S 6 7 6 0 0 1

] s ) 9 S 0 0 0 0 0 0

[ P A S R 1 2 5 0 5 0

MR ATLIAES], BEMCHER LRI D, B, 78 " EPRrELER” i8—
1, 628 “EPRIRATHISN X R R RO AR E, RIS S BB R B AT — ) B A
KB PR A SRS A . Fok, 78 “AlikbR s AR 015L" I8—31, FrABdiasoh®, A
KA A AT LA DG I S e n] IS AP IR PR s SR C Ol B B AOBiISh, AR, &
BAR A BRI RTESS S Oy o RAR I PRI RR B AR 517, X TG 1 [ ik 2 DR 2 A

aERs: (EREZERSRE (69 M4ail)), UN Doc. A/72/10 (2017), %584 Bt,

See Robert Kolb, “Selected Problems in the Theory of Customary International Law” , (2003) 50 Netherlands International Law

Review 119, p. 133.

® See C. Escobar Hernandez, Fifth Report on Immunity of State Officials from Foreign Criminal Jurisdiction, UN Doc. A/CN. 4/701
(2016), 14 June 2016, paras. 22 — 122, pp. 17 - 54. FE5IHRAS B —TFURTESS S (S iy 1 3 RSBy “ BRApsh”,
RIBRT “EBRIRATHISN, Ml fd T “FEMERATEIAN R S ARSI . I, dhfE C SCBRAESE oA EE T
Xk 3 FhEARL CBREIAGISL ILERFESE; (R, SREZRNSIREBINR, EPREZISENEL I 7 £ R R
BT —F2RR “RRGIAGIAN, BE CEBRIRATEISN . B, EELEXIIIEES PR T EERRITEISL

@ ZUBGERE: (EREZERSME (5569 M) ), UN Doc. A/72/10 (2017), #5141 B, JHIi:762—764, See

also S. D. Murphy, “Immunity Ratione Materiae of State Officials from Foreign Criminal Jurisdiction: Where is the State

® e

Practice in Support of Exceptions?”, (2018) 112 American Journal of International Law Unbound 4, pp. 4 -8.
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S BRI ER R R STHEBITE M Xy, A8 at, WERESSAFTE Tl bR e 3R 4
AN RS, R DU PR 2 DL AR T ATE BB S X 55 7 SRR AP T S IAR OC Y
B RS —— s RIS . POk, BEWZE —-FBEHRS 2K “Hish,

B, CRHEREIRGISN . MFR T RIE R, RRRERE SRS T 6 U PN L IE SR 1 I
W RIESEE . Ho 6 IR N SZEE Ik A VUBEAS | ARk | A RE . ZR 2 BHORIT A
B TR GRS HAL—Se NSk, SO MR SRR e, B0 S E BRI R AL
FRIY, sORH BESAT G,V RIERIC: B SRy RAFIGIRGIAN X —Fk, A [ P )
VRS UM GOk A WA, RS SRR TR T AR KL METE . 8 AR AR A
B, H “YIERNE e ZEAE AN TE 2003 AR HCHIE N O TR ™ o S PR A TE R B9
) (the Law of 10 February 1999 “concerning the Punishment of Serious Violations of International
Humanitarian Law”) ZR{EHEHIDE 2 FRATEITE, FE4 002002 45 a4 Ao, EERk
Befgih, —FEAEAEAMSAR R RS T 1 S IR e 5 AR, HO AN E R SR e R = A
SERRIERAL, PRI E ORI O TR EE S E P GE RIS ) X — E R
R E IR E NS R K A Al 4 i R T EBRE S MR, ORI e EsE E BRI B R R e, ©ATE
2003 AEE T (TR E i R EPR NEERSIE) o BT B AZ), BEllh%, B
el pom s (E PR SRR S 5i2)) (Rome Statute of the International Criminal Court, |
SCRRTRR (B ERZY) ) © Sk SURAFPETE, (. (B EMLY) ARGx iR RERRIFTUR
o A (B DRLY) 5527 FMET “EIT BT, HX &S E MR E R E RTEE PR
THIFEBE R oA, TR E R T A ESME R AR RS A, BRI S BE RS EETE
2019 4Eg “AHBAZEAR” EEMKAPPahIN, (B DILy) 42 EAR TS FE BRI Sk B i
BIsRATE, FRi% E P BRI 20 B A T i A AR AL, T ARA T ) GO A R A, ©

B, CREFEANEIRGISN o XX 2R CHIANT, i RS T 7 I A S S
T N RE S, Hor, 7 IR N SIEE SR FPUBESE | AN AR . WEAERE . ZIRE . B HLRET.
FARFE H A aTLAES], BT 6 A E ARG e KAFEIRGISL g5 1 E A0
), 2 TR N RRA SRR, —IURAE “ RAEFPGARGIAN RIS | i e R b Je AT e

@ See C. Escobar Hernandez, Fifih Report on Immunity of State Officials from Foreign Criminal Jurisdiction, UN Doc. A/CN. 4/
701 (2016), 14 June 2016, paras. 50 =51, 58, pp. 27 -28, 30.

@  Re Sharon and Yaron, HAS v. SA (Ariel Sharon) and YA (Amos Yaron) , Court of Cassation of Belgium, 12 February 2003,
International Law Report, vol. 127, p. 123. See C. Escobar Hernandez, Fifth Report on Immunity of State Officials from Foreign
Criminal Jurisdiction, UN Doc. A/CN.4/701 (2016), 14 June 2016, para. 114, footnote 230.

® See Arrest Warrant of 11 April 2000 ( Democratic Republic of the Congo v. Belgium) , 1. C. J. Reports 2002, p.24, para. 58. [F[x
EBENA: “ECEINEMES TR, AR N LRI A SFE B RAE -« - (H B AR TE i L3R FE 5 S fi i
H— TR TEAEA ST R AR FR oA AE B T B EIBRERLN , RSB BEIL T 1 AR s A sk

@ 1998 Rome Statute of the International Criminal Court, 2187 U. N. T. S. 3.

® KT EEFREEBEFEAER, TS0 (EFONSEBEEEANERD) , & GE2ETIT) 2003 4556 1,

® Situation in Darfur, Sudan, in the Case of the Prosecutor v. Omar Hassan Ahmad Al-Bashir, Judgment in the Jordan Referral re
Al-Bashir Appeal, Judgment of the Appeals Chamber of 6 May 2019 (ICC -02/05 —01/09 —397 - Corr). & TiZ R Ak
W, TS IRANE: (EZE SSMNER SRR R R g —F “EARET Y LR, 8 (HEbrk#
Fl) 2019 4F5 1 3,

@ See C. Escobar Hernandez, Fifih Report on Immunity of State Officials from Foreign Criminal Jurisdiction, UN Doc. A/CN. 4/
701 (2016), 14 June 2016, paras. 50 =51, 56, 58, pp. 27 - 30.
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£, HWNNELEI X AmET RV FFE, A HEAH R SRS PR Rl S e
TGS, A, AR “HIES” BRIEN] TEEAKIRINCERCY B REG” BIsh.

B=L CRCRIREIN . TR, RRBICE DT T 6 WUE N TS 5 R N Rl s, it
1T, MEXESE 638 “Hish” higs | A GRS w2 1) —2Rpoh . T, 6 TUE N Lk Rk
BER SHETE © RAFGERGISN gL e —FE .2 2T 5 RN AL, Hrihg 4 ik
KEWMEZE, il RIS far 22 . BERAAEG L, 047 1 BU2AE “fa ASIRMISL" P[RR
Sl “AE” O ARG WA EIEAR I A A SR PR AE S . JEIB S 1949 4EH
LU 24 ] FLRE I 2 45 (the Geneva Conventions and their Additional Protocols) ,® #jial (%5
ML), XPZIES R DOER, W AT RENEY TR RINTCERCY CH AR
Gho MEAh, 782012 4F “ EZAERERA” RAFI T, FEBRE B S TR R O A
TGS MR, ZEW R R ERERERamdE CwREe”, BESE0nE, B w
AE” FE AR R ISR IR T E R ELCPEFEN,© EFRERT “F e R
L5 R TP E R AR R 25, ARE B AR

S0, ST CEHRGIAN, R RS BAEE S TS TR N RE SRR, ik A TR (2
W) . faf2s (230) MRS BEFRL . ENSLIRAIERR AE S, BunaiohE

B, CHRIAREEEIAN . FRRIRE RS T 1994 A (SEPN5RIA A R ERAZ)  (Inter-
American Convention on the Forced Disappearance of Persons) , H %59 HE “FrAL. E30nal Rk
ARSI T H” O B, TEEEME, (CEMBmBARREAL) BTk &2,
T Y [ R AERF) 2006 4 CORAP A N o s B R BR A 29) W i, e AT 002 WA i 6 45 1 — I

@ HAS v SA (Ariel Sharon) and YA (Amos Yaron) (Belgium) ; Eichmann case (Israel). See C. Escobar Hernandez, Fifth Report on
Immunity of State Officials from Foreign Criminal Jurisdiction, UN Doc. A/CN.4/701 (2016), 14 June 2016, para. 114, pp.49 -50.

@ See C. Escobar Hernandez, Fifth Report on Immunity of State Officials from Foreign Criminal Jurisdiction, UN Doc. A/CN. 4/
701 (2016), 14 June 2016, paras. 50 -51, 58, pp. 27 —28, 30.

® HAS v. SA (Ariel Sharon) and YA (Amos Yaron) (Belgium) ; H. v Public Prosecutor (Netherlands) ; Lozano v. Italy (Ttaly) ; A.
v Office of the Public Prosecutor ( Switzerland ) ; Eichmann case (lsrael). See C. Escobar Herndndez, Fifth Report on Immunity of
State Officials from Foreign Criminal Jurisdiction, UN Doc. A/CN.4/701 (2016), 14 June 2016, para. 114, pp. 49 —50.

@ 1949 Geneva Convention for the Amelioration of the Condition of the Wounded and Sick in Armed Forces in the Field, 75
U. N. T. S. 31; 1949 Geneva Convention for the Amelioration of the Condition of the Wounded, Sick and Shipwrecked Members
of the Armed Forces at Sea, 75 U. N. T. S. 85; 1949 Geneva Convention Relative to the Treatment of Prisoners of War, 75
U. N. T. S. 135; 1949 Geneva Convention Relative to the Protection of Civilian Persons in Time of War, 75 U. N. T. S. 287.

® See Jurisdictional Immunities of the State (Germany v. lialy: Greece intervening) , Judgment, L. C.J. Reports 2012, p. 99, para. 139.

©® ZWRIE: (EERREEN RN —SRERAE . BEERFARMERZ RN — LRI (2 0), dt
SR AL 2005 4ERR, 5 25—27 U5 ZEKEH . (EEMAME AR RIS 550, AR IR 2021 4207,
%53 T1, See also Andrea Bianchi, “Immunity Versus Human Rights: The Pinochet Case”, (1999) 10 (2) European Journal
of International Law 237, pp. 237 —278.

@ ZWBEEEKES: (EPREZRESWE (873 JE210) ), UN Doc. A/77/10 (2022), 5569 B, See also Arrest Warrant
of 11 April 2000 ( Democratic Republic of the Congo v. Belgium) , 1. C. J. Reports 2002, p. 14, para. 31.

® R v Bow Street Metropolitan Stipendiary Magisirate ex parte Pinochet Ugarte (No. 3), (United Kingdom) ; FF v Director of

Public Prosecutions ( Prince Nasser case) (United Kingdom) ; H. v Public Prosecutor ( Netherlands) ; Bouterse ( Netherlands) ;
Pinochet (Belgium). See C. Escobar Hernandez, Fifth Report on Immunity of State Officials from Foreign Criminal Jurisdiction,
UN Doc. A/CN.4/701 (2016), 14 June 2016, para. 114, pp. 48 —49.

Inter-American Convention on Forced Disappearance of Persons, 9 June 1994, 33 1. L. M. 1429.

® ©

2006 International Convention for the Protection of All Persons from Enforced Disappearance, 2716 U. N. T. S. 3.
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@ See Draft International Convention for the Protection of All Persons from Enforced Disappearance, Article 10 (2), UN Doc. E/
CN. 4/Sub. 2/1998/19, annex (19 August 1998).

@ See C. Escobar Hernandez, Fifih Report on Immunity of State Officials from Foreign Criminal Jurisdiction, UN Doc. A/CN. 4/

701 (2016), 14 June 2016, paras. 50 =51, pp. 27 -28.

Bk A BCA B W, https: //www. un. org/zh/member — states/index. html,

ZRBEE RS (ERREER SRS (5569 i) ), UN Doc. A/72/10 (2017), %5 90—130 B,
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B, [IEF, SIS TR T E DR R ML E I, JFEEST T EANMERAGE N, Bd#en
WEH TSI T T EHBRIEAT A SN EE 51, See case No.3 StR 564/19, Federal Court of Justice of Germany
( Bundesgerichtshof) , Judgment of 28 January 2021 ; Claus Kre3, Peter Frank and Christoph Barthe, “Functional Immunity of

@ e e

Foreign State Officials before National Courts: A Legal Opinion by Germany’s Federal Public Prosecutor General”, (2021) 19
Journal of International Criminal Justice 697, pp. 697 —=716. Z WEEGE K4 (EREZERSHRE (B73 JE4&) ), UN
Doc. A/77/10 (2022), %569 B, 1012, B —Frinry Scfe “ MEERRATHN /YRR BEHE T, Hix—
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(573 m41L)), UN Doc. A/77/10 (2022), % 69 Bt Fl il i 902—903, See also Birgit Schliitter, Developments in
Customary International Law: Theory and Practice of the International Court of Justice and the International ad hoc Criminal
Tribunals for Rwanda and Yugoslavia (Martinus Nijhoff Publishers, 2010) , p. 114.

@ KT EE AT A8 R UM A AR Y [ 52 S BRI T i S AT B I a7 28 TR Ry SR X — ), [E PRk
BEfE 1986 4F “Je I N4 AT B 478" RH A Atk fH 2, EFREBEIA 3G 5% 3
AR E PR 0 16 5, T AR R T Bk rE AR B iA . See Military and Paramilitary Activities in and against Nicaragua
( Nicaragua v. United States of America) , Merits, Judgment, 1. C. J. Reports 1986, p. 98, para. 186.

@ See UN Doc. A/CN.4/631 (2010), paras. 90 —92.

® ZWBHG: (ERTHEERREENTY , WA ot 2003 4ERR, 5 33 T,
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@ BEERS: (HREELSIE (69 JHsi) ), UN Doe. A/72/10 (2017), 5582 B,
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@ See Yearbook of the International Law Commission, 1997, Vol. II, Part Two, para.238; Yearbook of the International Law
Commission, 1998, Vol. 11, Part Two, para. 553.

@ See B. G. Ramcharan, The International Law Commission: Its Approach to the Codification and Progressive Development of
International Law ( Nijhoff, 1977 ), pp.60 — 63; Shinya Murase, Kokusai Rippo: Kokusaiho no Hogenron ( International
Lawmaking : Sources of International Law) (Toshindo, 2002), pp. 217 —221.
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@ See e. g. , Yifeng Chen, “Between Codification and Legislation: a Role for the International Law Commission as an Autonomous
Law-Maker” , the United Nations (ed. ), Seventy Years of the International Law Commission: Drawing a Balance for the Future
( Brill Nijhoff, 2021) , pp. 233 —264; Ineta Ziemele, “The Functions of the International Law Commission: Identifying Existing
Law or Proposing New Law?”, the United Nations (ed. ), Seventy Years of the International Law Commission: Drawing a
Balance for the Future ( Brill Nijhoff, 2021) , pp. 265 —=276; etc. A2 Wi HE . (EEPRENRESEHAB—2&
A EEPREZR G 2R L TR, B (RKEPRETFR) 2018 4E55 6 B iKIIR: (i A firiz JLR A T
[ PR i —— LA I PRA Z DL Mt TR ), 8 CHEIBRIESE ) 2020 4E55 1,

@ ZRBEERS: (EFRERSME (B51MaB0 ), UN Doc. A/51/10 (1996), 45 160 B, 47 186 B,

®  Report of the International Law Commission on its Third Session, 16 May to 27 July Official Records of the General Assembly,
Sixth Session, Supplement No.9 (A/1858), UN Doc. A/CN. 4/48 and Corr. 1 & 2, para. 17.

@ Draft Articles on Succession of States in respect of Treaties with Commentaries (1974 ), Yearbook of the International Law
Commission, 1974, Vol. Il, Part One, para. 83.

® See Draft Articles on Most-Favoured-Nation Clauses with Commentaries (1978) , Yearbook of the International Law Commission ,
1978, Vol. 11, Part Two, para. 72.
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S AR R R [ PRk 1) 3B W &% J& o See Draft Articles on Succession of States in respect of State Property, Archives and
Debts with Commentaries (1981), Yearbook of the International Law Commission, 1981, Vol. I, Part Two, para. 87, p. 104.
XN, 7E1999 4 “E R AW K i HARNEFER” LUt , EFREZR RSTENSE 20 5 45 T 4ok = E 5 A
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Draft Articles on Nationality of Natural Persons in relation to the Succession of States with Commentaries (1999) , Yearbook of

the International Law Commission, 1999, Vol. II, Part Two, para. 48, p.41.
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(@ Draft Articles on the Responsibility of International Organizations with Commentaries (2011) , Yearbook of the International Law
Commuission, 2011, Vol. II, Part Two, para. 88.

@ R. Y. Jennings, “Recent Developments in the International Law Commission; Its Relation to Sources of International Law” ,
(1964 ) 13 International & Comparative Law Quarterly 385, p. 386.

® R. Y. Jennings, “The Progressive Development of International Law and its Codification”, (1947 ) 24 British Yearbook of
International Law 301, p. 302.

@ ZBEEKS: (EREZISmSE (48 M4ai)), UN Doc. A/S51/10 (1996) , 4243 B,
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® See International Law Commission Sixty-ninth Session ( second part) , Provisional Summary Record of the 3378" Meeting, UN
Doc. A/CN. 4/SR. 3378, pp. 9 - 10.
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@ See C. Escobar Hernandez, Sixth Report on Immunity of State Officials from Foreign Criminal Jurisdiction, UN Doc. A/CN. 4/
722 (2018), 12 June 2018, paras. 13 =21, pp. 6 —11.

@ See C. Escobar Hernandez, Sixth Report on Immunity of State Officials from Foreign Criminal Jurisdiction, UN Doc. A/CN. 4/
722 (2018), 12 June 2018, para. 29, pp. 13 - 14.

® See C. Escobar Hernandez, Seventh Report on Immunity of State Officials from Foreign Criminal Jurisdiction, UN Doc. A/CN. 4/
729 (2019), 18 April 2019, para. 7, p. 4.
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April 2019, Annex II, pp. 72 -75.
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739 (2020), 28 February 2020, paras. 11 =61, pp. 6 - 19.

#

- 123 -



CEIBREMRY 2022 £ 6 H#

AR 59 & CHEMERIRET 810 & ESIEART . B 1L AR CHGERR” A
12 5% “HREMERT AR, JFRINE T AR R PR il 0L, AR B4R

& OEIAR AR 8 i e i, e A SE R T R A A CE R LT Ty i n] BE
SR B BT A TR AR o I, IR B, R AR i i 2 1 8 2R e S RIS w2 B3 2 1) R A LAY
SR BT ARSI 2 )5, EEPREZE R RETEA R 2 b — il i ¢ T ix — L R 5
AR @ EXH T AR T G, XS 13—18 J i 52 i 92 1 OB 28 2022 4F
=3

ZE, EPREZSX CEHRBRE” PR T 15 4R, R 2022 ARAR AR E
T, HIZRERERIUM e T A8 2021 AR BUE RPA Z R AR, CERER R T
B[ 2007 AFLIR—EBBIAZ RSB TARTT S, BB 2N ZE 52 BTN ) I &
Z—, MG BIT R TAR BT AER IR ], 454 S 1 8 A9 5 2k LK A — S8 BEAS [R]85y 1 ) 4
Wo FXFX—xgl, WAHZOEN, & E S5 2z TR SR TT ikl —2, ik, 82
T RSAEEIL T B2, T e IRE AT AR 7 SR BRI IL® HARSE R, ~ EPs AT
ISP RAREEZE” A L Rk FR AT AR JETTE @

FA, EARTE RN, FEPREZ DUATE 2021 SRR SR 1 M ek, TR IR A5 51 35 2K e 1
Wite LHRREIRINEAL S XS, W7EZ SIS h e8] HRpgk 5] 2022 48 12 A 31 H. R4,
CHEBERRL R R L 7 R R AN E R AR OROR I T A HAE e T,
B BB, 22024 AR 2O * T, A XHZ L BT HOI A B SRR — [ PRA 2
AR T o ATTCEHRA —FP AT e, AR —JmE X “ HPr RTINS EER” IR
BECERRFSAMFR W, B2, xLEBRARE “EERIRT O R R Al BE
CHEEIEORT W© HARITE, ST T REREIILK — RV R, IR E KT
PR E PRk R 2 TARREAT, O T 58— B3 T [ 5B AY HLAE 2R 01 25 iy — Eeal B P iy
LRUSCR, AT HETXER 7 25 R M “Wishz”, IR “HEEER” Rk — M
g8

O ZWBREEKS: (EFREZERSHSE (5572 40 ), UN Doc. A/76/10 (2021), 55 53—115 Bt

@ See C. Escobar Hernandez, Eighth Report on Immunity of State Officials from Foreign Criminal Jurisdiction, UN Doc. A/CN. 4/
739 (2020), 28 February 2020, para. 62, p. 19.

® ZRAEEKS: (EFREZEISHE (HT72H4a180), UN Doc. A/76/10 (2021), #5581 B,

@ JIEEPREZRGISTE 2022 4F 4 R BUAGRRE R OR FA HC AR, (R TR DT R 5 N RISt
WI7E 2017 AP LA S 7 J 2, IR TAL T RO SR B, IR, nAFE “ —i" BPRA 21715
IR ERE TR A A TSI S T R A TR . S BG ER S (EREER SIS (B73 ES)),
UN Doc. A/77/10 (2022), %569 B¢,

G W (EPREZ 4 2021 4E3%E%) (2021 Election of the International Law Commission) , [EPFRI%ZE it & /uf, https: //
legal. un. org/ile/elections/2021election_ outcome. shtml,

© 20224FE7 429 H, EPREZERSTEHBER T3 MRSIRET T “EMRTE” #on, hEZ S ERA R
FOmiE, 7 AESOR T E S EORREISAR Y AR s E s RER RO I, B R R RS KT
PR —BOPSRIIN , NIZE D1 23 AE 24— A2 LR ZU R A LATE A Sy AU, T ELIX 8 % 7 501 R e 8 i
PRI ORBERT AL T H 55 o BRI, ABSOR X 2 7 SRR M HAT I, A BB X R R IESUC TR, LME B —
JRZE R SRR A [ 2 R AR KON TR R B WA “ 5" W Ehalm i E s, SIEREZR R &8 73 K
2553605 k4= (202247 H 29 H) EsmR1%, BEAEMuL, https: //media. un. org/en/asset/klo/kl09d615gt,

C 124 -



KEFRATMSITH “BSHHE T

h 4iE

FrcE, EHEIA FE AU SCRE—IT RS EREBPRER S B AL m”
g EBRIRITOISNEGRFER”, AR RATHF T B2 HNE T

ot [l PRk 25 Dt 3 FARSEIZ IR ORI R, ik, H—JFR QTR S, BE%&
Giex—IrRaR iRy, RS S EIH “E SRR R AT E S, A OB A 1R
SE I RN, 2R S B A S [ A R 2 R A X — IS e 11 1B Pk LU
W2, R T IRIFEZZBIREE R R, Wizt K 51552 XA 00 1 b 20 AN A A
W7V AR AN T T ETHE, AR D2 A AR T LU ST BIAR 2 0E [0 AH DG i [ A0, miAE I
JER_EIE L AR S AR B IE 2 . HBHE R, B2 RTE R ST i B g i i 25 1
B, JHERAMSET “FeBIsh” MR, JHETE CE RS TE” BpH o 2D
BT ERE SNE A FAE R AN B T EPSARATEISNT A, IR d eI T
WP G T WETETIE, U T A SR LIRS iC A4 8l T (P AT
W7 =), EEREERARBIGA G LR T SRR RIIE NS R RZT, HirkE
RENHIRESE 5 7 KR ROBRE T R BT R S BGET X — ™ A T AR KA L 23
B, HEMIEZE R SRIE AT  “HET S BT RET EPR X XA e A DB R
fr, SRS BEMR T CE R RUERE, R TR TR R SRR L Y
FEWY], JIRTAE 37 i Z SRR T T BURIZE R, 42 R AR R Y

WP, B CE R BRRLNTRIZER ¢ T, RV R URUR rh e R AR
AT R DR AR, D E PR ARAT A SRR ST i O AE 1 B0 R VR AU IR R
REPRIER BN AREER, WP aT" Bndal et —B9 Rk, e &utll, e briE
AN, G E N BRI NEE SRR SRR O T I AR R RS A hr Ik, M, X
LR AL BET RS R 8] B A i A 3 PR oG R AR, AR I8 AR SE BN [ PrARAT ) IR K
AT AR T2 S, B SER” MU E R EACESEEI, EAE N
PP () AS B AN AT 5 0E 2% P SO U AR G AR A0 L, T N B g 5 T el A AN 1] 0 52 B T P
IEXEEOERA R SR E AL, mH, BV B G AU 20— AT R 24 A e s,
(EX I AN R LSR5 T8 T B PRIRAT R B S B PRk Be B 7 2002 47 < i &7
EEFIerbptdg it , A IRATIEA 4 Fgis, Bl A S AR [R5 E 51 B T e [ AR A
FCE PEXHZE RAREVRIR s oA 8 B R A 0T Js B R E G R (A T
B FE KB GV TS PR AR IRIA s 785 R [ Brof) o BB AU R R IR . X st |

@ See Roman Anatolevich Kolodkin, Preliminary Report on Immunity of State Officials from Foreign Criminal Jurisdiction, UN
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Putting an End to Impunity or Opening Pandora’s Box:
A Critical Study on the “International Crimes Exceptions”
to the International Law Commission Draft Articles on the

Immunity of State Officials from Foreign Criminal Jurisdiction
Deng Hua

Abstract; As the development of International Criminal Law and International Human Rights Law, the
issues relating to the Immunity of State Officials from Foreign Criminal Jurisdiction have become more and
more complicated, which have provoked heated debates for years. Considering its importance, the United
Nations International Law Commission (ILC) , after fifteen-year research on the topic “Immunity of State
Officials from Foreign Criminal Jurisdiction” , adopted the texts and titles of the draft articles 1 to 18 on
first reading in June 2022. However, the draft article on “international crimes exceptions”, which was
provisionally adopted by unusual recorded vote in 2017, has been very controversial. The supportive views
argue that, the “international crimes exceptions” draft article contributes to the protection of human rights
and fighting against impunity, and the development of modern international law also supports such trends.
Based on the comprehensive observation on the relevant State practice and judicial decisions, the reports
submitted by the Special Rapporteurs, the discussion among the ILC, the progress of the topic itself,
etc. , it could be concluded that, the “international crimes exceptions” draft article has not only deviated
from the original intention of the ILC when the topic was included, but also opened Pandora’s box,
namely, insufficient State practice jeopardizing the legitimacy of the “international crimes exceptions”
draft article, re-provoking the tough debate among the ILC on the distinction between the progressive
development of international law and its codification, barricading the development of the topic itself, ete.
Under such circumstances, the ILC and States have every necessity to reflect on the feasibility of the
“international crimes exceptions” draft article.

Keywords: International Law Commission, State Officials, Immunity from Foreign Criminal Jurisdiction,

Immunity Ratione Materiae, International Crimes Exceptions, Impunity, Customary International Law
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