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The Law-Making Dilemma of the Dispute Settlement System of the WTO

Sun Jiaxun

Abstract; It has always been controversial whether the dispute settlement mechanism of the WTO can
“make law”. This issue is related to the predicament of the Appellate Body. Understanding on Rules and
Procedures Governing the Seitlement of Dispute requires the Dispute Settlement Body not to add or diminish the
rights or obligations of Parties. However, the panel and Appellate Body still made legal interpretations in some
disputes. The US considers these interpretations were overreaching and were making law. In order to settle
disputes, the panel and Appellate Body are in a dilemma in which they need to make legal interpretations, but
still are unable to avoid criticism about law-making. It is still controversial about the attempts of Appellate
Body to justify “law-making”, for dispute settlement mechanism interpreting law along with stare decisis
already constitutes “law-making”. This dilemma is also one for all international dispute settlement
mechanisms, which involves the tension between judicial power of the sovereign states and that of international
dispute settlement mechanisms. In order to exiricate from the dilemma, international dispute settlement
mechanisms can either expand or withdraw their power, the latter of which is more fit for the need of this era.
Keywords: WTO, Dispute Settlement, Law-making, Dilemma, Power Confrontation
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