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On the Effect of State’s Waiver of Immunity

Clauses in International Arbitration
Du Huanfang and Duan Xinrui

Abstract; One of the major obstacles faced by international arbitration in the enforcement of awards is
state immunity and even states that take a restrictive position on immunity take a very cautious approach to
the enforcement of waiver of immunity. In order to circumvent the impediment of state immunity, agreeing
on a waiver of immunity clause in the arbitration agreement or contract becomes a possible attempt.
However, no matter in academic circles, legislation or judicial practice, there is no consensus on the
validity, scope of validity and liability after breaching waiver of immunity. A review of international treaties
and the legislation and judicial practice of representative states shows that states which have taken the
position of limiting immunity agree that a waiver of immunity clause has the effect of waiving immunity from
jurisdiction, but that immunity from execution and immunity from provisional measures need to be separately
and clearly expressed. A breach of a waiver of immunity clause may be contrary to both international law
and domestic law, depending on the position of the state whose court is seized of the dispute. The agreed
choice of court agreement, the immunity status of the state where the dispute is dealt with and other
ancillary safeguards for contract performance should be taken into account when drafting the waiver clause.
Keywords: International Arbitration, State Immunity, Waiver of Immunity Clause, Jurisdictional

Immunity, Enforcement Immunity, Immunity from Interim Measure
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