B (0] 9 B M 7

—— % (FREER (BZH)) FEUH

R

 E: FREFA2014F 857 (FPREEE (FZR)) WHBERBD, ELS-HFHE
FLRRAE, HIMANHIBEAR TEHIR “EFEERERINL 0 “WFHHEX” AR
F, TLZBEAARME “HPREFFEST AR FEREFERBEGITIN, ST (FREFER
(% =0R)) Po A EEAN, AN a5 RE F 5, F i Bikmik; BRI G R F-E8
HBISN G, AT RAR et AR FG B RN RT “RESGEFE, W “RE
RBIRART é’]«i—ﬁco 1252, MK A EEIZRELANN 69 RE T ZRET HAdiE, —ipl sk
FA B AR TE T ik, BN MEKEAFANGE S R FERF ZANENTF, FIRAZERE T +
Rk T A R EE “EHe5E LT, HARFRETR/EL N EERBREE,

XKigiE: FREFYS FRE TR OHEH SR EK

— 5l

[l

TESEME, whogiJa| Tk, MR RE Y SR (Walter W, Cook )  ZU4ZAR F ik 4z I
(BB WMT T HESHE 2 Eg - REM),? HiEHR (Edward S. Stimson) #H4Z7E
1950 4Fi6 h AMAE T e B S iR iU, @ (H36 [ [ 224 M oR sh b - EE Lkl 4 . M T4
RIS, D92 A RINR M T8k & o KRR KRBHEEZ B85 WM, 18 (Rikd) o
BER G oL R 2 AL, © B XN g R AR AU 4 W 5 12 43 0 6 T ST IR, H AR

# o PR B E PR B . AR SCAAE R 2019 A E G SRR A — R B TR B i ik O
FOHESE” (19BFX204) BBt sk .

O S0 (3] B45 -8 CEEEMRE BN ), FPIMIE, jb?ﬁ%&ﬁﬁ?izozo AERR, 55104 BT,

@ FEROAR (BRIRIEEE) #1 AP MBS WE AR MT T ESX 81, See Walter W. Cook, The Logical
and Legal Bases of the Conflict of Laws (Harvard University Press, 1942), p. 105.

® See Edward S. Stimson, “Simplifying the Conflict of Laws: A Bill Proposed for Enactment by the Congress”, (1950) 36
American Bar Association Journal 1003, pp. 1005 - 1006.

@ ZWIFPH . CGRTRE GRS BRI i —— LASE E 5 W IR M S22 i 48, 3 (Rk2ipdn) 2013 4R5R
611, 55 151—156 71,

® SHVFPIH. CGEEBRAMREIIER Bt R MR IRE G R) , 8 (E2EiFg) 2011 4555 4 51, 45 100—103 T,
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M, R TR ARG, EERERE” k. RS HEEST k. CBARET ik
FRMEG MR LB G Horp, &4IXE. Y L, A0S, AEEATE “EEpRER

M IR B AL . SR RGN AR, BIMESE T S i,
BT T R SCHN R 8 G e, AL ) — K2, HARH R, Wb %, SNERE
WY, EEEMEHGE, M2k, IR pkEE, RO RESEE . mxEke
K7, BERAA RS ARNEE 2 (American Law Institute) X g kA ] e HEHE , R 58
B phORIREAR”, FH YR I 5SS 46 i R R At

FEGFELSCH OB TR ok EmR” . (hREER (B—)) (LIFfRiR (ER
—)) HIGHE2EBE LR (Joseph H. Beale) ##Z4HAT4R A (Reporter) , EH TAEDIH} 11 4F
(1923 4£% 1934 4F) ;@ (pposik @R (R ) (DU (EIRT)) HaHe tE R 2E ik
AR (Willis L M. Reese) #H{THR A, B TAEDH 17 45 ([ 1952 42 % 1969 4F) @
IR SPEEIE 20 32 3, 57 T RRAS A AN L i o o ] 1 bt 2 15 17 56 [l b o i 03], A o 24
TR EASURZ sk oA, (ER—)  IHBUO 0 5 B M A e R AE iR T 25 RV RO (|
LIRS HRBE AP T T 05 o H g By (i LA A2 S AR, 30 0 S8 R 2 e 7R AR i R R S
B (EAT) MERETIE, BUTRFRALE Y, 76 “wpRESEAT R IRRYT IR 4
RIS 5L BRG], (R ) DA 5 06 2 R 28 1 i R 24 4 55 [ m) i A B i A T i — & o
GEVERIN ©  phoe ik EIR” 2l AN BE R P T A B SR T i B, A% MR B 2538 Y
PG, (SRR “wposik @R fM, HABE A mEAAE, hF (Eh—) M (EiR
) FEARFI LB B AN, FE— BRI S, R ER AN E IR AAE

(rhgeidd (=) CPCHifR (iR =)) MERETAED T 2014 4538, mSH—= “—
BE” BT R, hEE R SRR RES R ReE, PN R
e/ G MRS T RS, L W™ ERORAEEC 22 X F
W E L E pIE SR, EIN2E RN, FEARTIRABR . BEA RS nR, H

@ See Symeon C. Symeonides, “Choice of Law in the American Courts in 2019 Thirty-Third Annual Survey”, (2020) 68
American Journal of Comparative Law 235, p. 259.

@ ZWFph . (REEFS CRHEERT RN ERERARHRZHEE), & (B (TEEaRF) ) 2014
AR 6 1, 5 53—54 T,

® See The American Law Institute, Restatement of the Law of Conflict of Laws ( American Law Institute Publishers, 1934) , pp. x,
xiii.

@ See The American Law Institute, Restatement of the Law, Second, Conflict of Laws 2d ( American Law Institute Publishers,
1971), pp. vii, ix.

® KF (EiR—) WEHEMRE, SWFRH ., GEEMREHESE AR R — N AIE R 3 LEREHER S E L), B
FENAME 2009 4ERR, 45 51—78 BL,

® XT (FRZ) MEIERE, SWIFRMN . CGEEWIREIS I NE—NEAIE R £ X ERAER L E L), &
242—298 Tt ,

@ ANV RENERAIN S (FEik—) KV EEPRE, RESMAMIEA AR, (BT AT LR K& 5
M 2€ ¥, See Symeon C. Symeonides, “The First Conflicts Restatement Through the Eyes of Old: As Bad as Iis
Reputation?”, (2007 —2008) 32 Southern Illinois University Law Journal 39, p.77.

® See “Status Chart”, ALI official website, https: //www. ali. org/projects/show/conflict — laws/#_ status. 5 LA X (FEiR
=) WAMECMER, BRARRRDIER, Bk A EEESESE I WG, R ——ARiE Mk, ASCE] M M4 E B2 T 2021
AR 12 18 X, ASFEL T By R ]
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WIS, AZhhR .Y X5 E gk FaE sk o n 2 GO R W 5 22

HTHARRNE, A (EiR =) dmiBE, DURKGIEGE RS R ik m gy
191 52 BRI AR a5, A3 BT LA o) P o S 0 AR A PE R R TG 1 o IIRAAR DA S 2 [l 28—
A, (HA =) WHE N (EIR—) 5k AR E 7 e gb 2R b 5 vk B B E P AR R
P, ORI RO AR A AR, @ (AR AL AR

Z (HREER (E=hR)) HER

(Fip=) BaX (FHR ") Frdg. (Hik ) Sl TERRMAR “hIakEa” i
W, ZRhahoek IS, BN LA S . AR R T, (IR ) RECT T
Y, PR T B RIS A AT E EAS R AR R A 6 A% YRR 2
DIt 2 Ff b 5 REAE s R 1 e S 0 _E R U A e ot A, 8 SRR A IR TF T PR AL, e T
LI R JFIN R AR R IEAE TS R, R4 (R ) O & RO AT i — Bk gt i
RN, AHAERERACARTE, HoBE H 250N . BPTAR (Kermit Roosevelt 111) 220K LBk G S045
=AFEET m (1) HAUE S TR AE LU E, HAetr i g —MifEe, ik 2T
ZEIGMER 6 BB Z M rh L BOR R E S IE AN L; (2) DSBS I 7k B 1,
FEAR TR ENE IR rT LA — 2, M H A S S POk AE Ak, (3) SRz BLEMREE, Pril
IR AR JEN IR WA S Al LR AR 6 R — MRS R E P AR R AR R Y X T
SES T RIS 23 R AT AR R A Bk, (LR ) Rl AL RS AE A T, (HAE TR A
B M, it A SR (Fk ) R ESOR”, IR SR AR R R R R
R MPOSIEEEIR AR SN AN fe AT SR E SRR R AT . 2 AR A A A )
ek, (Eid=) &N, RECERR T RSl (FEid =) AL F kR
TTEIREAS , R 22RO L 28 1 B LI B OB B I B[R] AL, 7 e 2 B g o MU A B AL E
Zh, MIERR A2 AN 2 (R =) MR HR.C PR B W A A
(ER=) HH SEEU B BERARTE R S0l S @

© i, FEHEE (ER=) DL BRERRMEAZ I e ISR . S 0. (ol S B0 Y R —— LA
(=W skEmR) A), B (BOLIBIZ) 2017 4555 4 1, 46 156 T1, H9:, (E#R=) R THTHIE
(Brainerd Currie) “YARUEHIEEHHL 09 “PL IR,

@ See Symeon C. Symeonides, “Private International Law at the End of 20" Century: Progress or Regress?”, in Symeon C.
Symeonides (ed. ), Private International Law at the End of 20" Ceniury; Progress or Regress? (Kluwer Law International ,
2000), pp-21 -22.

® SWFPI . (ERMIEMSEAR MR WEETB A I RS T ), H5250—251 TT, 45 285—286 T,

@ See Kermit Roosevelt III and Bethan Jones, “What a Third Restatement of Conflict of Laws Can Do”, (2016 —2017) 110
American Journal of International Law UNBOUND 139, p. 141.

® See W. Reese, “American Trends in Private International Law: Academic and Judicial Manipulation of Choice of Law Rules in
Tort Cases”, (1980) 33 Vanderbilt Law Review 717, p.734.

©® See Kermit Roosevelt IIT, Laura E. Little, Christopher A. Whytock and Pauline Toboulidis, “Conflict of Laws: Introduction to
Draft” , https: //thealiadviser. org/conflict — of — laws/ conflict — of — laws — introduction — to — draft.

@ See Kermit Roosevelt IIT and Bethan R. Jones, “The Draft Restatement (Third) of Conflict Laws: A Response to Brilmayer &
Listwa” , (2018 —=2019) 128 The Yale Law Journal 293, pp. 295, 298.
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BRAR (iR =) Bxb (FHR ) MTHSuE, 84 F#E BEA X5 & iRk, WA X5
BB, “HRGSC AR AR R R L, (R =) FEARE T (HiR ") M5, Bk
OrORERERL . RIS TR R RN S ST = AT, BAARRI 0 15 B X 1S B AYAREHKIR
My S RUET CERTT CRREERET CPIRRING AT RENERET R T CE
7 “EZURA” R CEyTE R CRKE” ST CRLATET M G ARE RN
IR AR M . AT (iR T) m 14 5, (Eik=) MBR T “XeREE R TR,
B BT X—EmYRRCTRAE E CREEET, BOn T A IRURIRT M S AR E N
SRR PR, JFORA “HEEATAT BT BN T CRAT M R,
a1 W U i 2 ) 15 S 3 1

(ER=) ERHR, MAREOATEX (EiR ) MRk, MR HAERR B b, X071 3
FRBAEXT h LR E PE A S PR AL B b, (EEA =) S ER AL A . B TR B
o, A RN ERRESENE . AT BULMEAE TR AL, W COrET BEWRE RIETE . A AR
B, UL RS = fErE, W (FER ) BIRET CURET M (ER ) R
B Z W PET A 2P, e (R =) RE R IR E MR RN Sh ES, AR
ST RS ARIER L, (IR T) RS HU L R I R R IS, L
FXF— L 2R A4 U L Y B E R AR S, X — i JE A B E — PR A A H 1Y
MU Lo 3 PR R RO, R VR BN S T i SR G BOR A 2 S AR 45, s
FEOCEAEANE R G TE, TAREEIE IR E . WIS, (HR =) ¥l R E PR AL
W, AEEARHUUE A A LLGISMILE o BARTE— oI A B ISR R, (RIS I A1
FERE A S B TR RSO B IR R M N R SRS N, T RE AT HOR IS M Ak

= (MREER (F=h)) EXRRFTHMERE

AL ST wh ok dedn” 9 “XERIRT, B TNeEEL, MCHBIRZ, PU5EE
WA TSR AT, kA T A R . P, X — i R N A 4% B A 4l
i ot R B B A MERT B [N, X T sirp R LIS A nk g i, (iR =) A
TR RO AT IR A T SOR DU PG 0 ik A PR A 1), R R U AR A

(—) &A%k

X (FEid =) BHE, (HR=) MRBOTRRERRY, Jotedm iR A, EEM
WIEAMAE, 96 1T RE2k.

W TEE SR i)

TEgi MG b, (IR =) XA R B RA A 5373 BIHUE AN R A vh 53 M, - 5 o s 3 AL

@ See Kermit Roosevelt 1T, Laura E. Little and Christopher A. Whytock, “Conflict of Laws”, http: //thealiadviser. org/conflict —
of — laws/.

@ See Kermit Roosevelt IIT and Bethan R. Jones, “The Draft Restatement (Third) of Conflict Laws: A Response to Brilmayer &
Listwa” , (2018 —=2019) 128 The Yale Law Journal 293, pp. 299 —300.
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WEFENE. X—ih (FEiR ) R ETDA TRANAR, (Hik ") FrRR Mm%
EHAT (FEiR—) B “EJRFE R EHPINT (last event rule) , BT JEARANAT Ay 5 ARl |
PUFAR R AN B NS S AR RO PURP LS 5, RIS 6 25y w2834 5 oy
155, FRTNEBGOE S FIFAES A i R A E A H— O B R i 2 AR
VU], T R DA 3 A LIRS0, s STl ], SRR B R s A R R
TERRPRANGE R [F I , 80 7  EE FHR B IR, 20 T RS 51 ShRE R A 4% . ans, 5
[l RIS | 2 UL LA R — S R W — B, i SEE SR e SR, (k=) X
OIAT R AR R o BE R AN TR, 20 3B AN RGN . A7 A ML ( conduct regulation) , 2547
RSN 5 45 R A A i X e [l — VR38R X — 4 i O, s HZ L . [
B, HRIMBC (loss allocation) i i 24 ¢ Ak [a] (1 i 2 .

(FEip =) EFETRM BB S AHH—3. (EiR ") WAREDh “NETR”, fEr
=N RALT CHREESEZURT M NIRRT, XA =k (ER =) R TRE
(FEIR =) BB T “RAC, WEWY, R g — ORI A BARRAUR
Feri”o (ERT) PIEWIWH CIREBOLZURT M TR SO T (HEER =) P T
BRGNS (Hid ) BT “RAC Jar, BT g (Ek =) BEOosE -
FEHEI ™, 2 SCHBeE T 1 AR 10 5552 CBRRAUT A" T ASET CATRM R
O REEVRRERPRE” 75 (iR =) heiiEr, H (FER=) BT CUMTHET (R
R AR SR MR s “HES LT PR 19 T, BR T 171 KR IR
(damages) AEUCH “AEFIERAZE" (punitive damages) JF#E T (HA=) “—BAN"
PASE, HATR M TE (IR =) PRSI,

2. BIE A AR

TEMNPER L, (HER ) A PuAb 58 el B0 R U 59 R R B Sk e (k=)
BT, AR LR W0 25 s AR S s N Sy F2 0 o PR RSN AR AR A ] R
SE A FE AR IIX — o B TAREFRAL, (FE ) 545 152 FHE: “TeRFRALZIFT,
I SRR P BRI RSG5, BRARXT FReE Sl KA 6 SRR, 75—kl
FOEFE ARG EE R, B E M ks SR, EAFES 153 ZME 1§ 2 1Bk
Gho” S ZARMHLE ISR 2 AR AL “BISMEIE ", B AR 6 SR i
RGN, S5 0%, BN ZMER TS UL, TEIBSRAS G- 1 [R) AR 1 3 2 B4 2 1
AL RGN, (HE =) XHRRMUER R T R EFRA SRS R E R A
BT BN TAEL MR E RS AL, (IR T) A5 153 FHUE: CRERS MR, A
WTART—AA . —HaRAR, ST —0) . ORI, R, BRI A LR, mtt

@ See Restatement ( Third) of Conflict of Laws, Chapter 6 Torts, “Introductory Note” ( Am. Law Inst. , Coucil Draft No. 4,
Sept. , 2020) [ hereinafter Draft Restatement 2020 ].

@ X 10 FRIBREMKIK I AT LR ARSI AT A R BRI AT AT S
SR BAEAER R CESIMEIEE CRUR A IRE BT R AEC: fETHIORTR], AT R S S A5 R R
TER 3R “BEEEIREC SRR M FARREAIERE” . See Draft Restatement 2020.

®  Restatement, Second, Conflict of Laws, §152 (1971).

@ Draft Restatement 2017 § 6. 14.



B RERE?

PR I DA 18 A AT X LR i, KSR 6 28Ik s, S5 A 4 A BAT fe i 2 AR Ak
SR ST o o EE I AR HE O AR I 0 RS AR P, SR AR BOR R RAL Z F AL T %
" X THS 152 4%, ZSAIRT TIEE RN B B (IR =) X L E S 0 7
el “RFFERIRAAL, AT RO, TR a0 A SR, )™ A i SR RS
JIr ) LA, SRR AMERE Tzt A RE T2, TR AEE R — 5 i — e 7 @

(FA =) FERUN A LA 5 A8 R RR B T2 —5 “ — o™ e 3 o iy B
AT IR A IR o 26— “— ™, BR T DX AT S LRI G 20 E B AN [) 4 23 31 1L
SE T AN [A] AR AE HTAL U, 3R FH T SRR AR 0 0 3 L 9 B0 o 5 o AR RARN S iR G T

Ao R CPRERALT CORIEMTEA” AEHNE RN, JFAE T AT N R

R 25 T )L X I3 AT R AR SR A BO R, R EEOE AT s, R 2 E AL
FERT ., XAIES— B R R PSRRI EER G WS . X kA
1 R R 00 0 2R A [ A AR, = mT i 5 [ b 2 ik AR R B R Rz —, i HL AT E AN
OO A g AR B R DTk — " X AMRAGE S O R TE R R A R
BN LEEBERN, BEE ATz (i) sCHABBChRETIE b, It A S
ST RN FAR R N 1) 37 vk A RRBR B (2 T 250 1) A5 Se Rl A Sz irp @ R, (iR =)
SR I A7 125 I R ] PAY P S vk RS A AR Y A 2 28

(ELHRRYE I D7 s Y RS A SR R S BRI TE T PR S i BARIX 00 . A2 EE BB
Moy A R RACEARIE AL S e ok, WREAEMEIAT . Xk, (Hik=) R
B, AEPE X T, IFARE SRS B s Aoy, TR PR TR i A MR A A
ARG AR EORE AR A R A FUU TR S AR — 2R A e i3, (B R 1)
L, YRR R IEAT] LA 80 Sy TR, I B v s LU 4 o A T 0
WAk, (E®R=) MO, 747 B 04 MR B i e TER 2, ATE Eas 1T
B AhRIE | AT R RS AR T 2 BA AR L AR DU ARSI G R RS
A 55 SHERRER . BT AARETERIBUAE . AR TR B S84 LR RAT R 1 S5 SR AR5
JREAIEREE RS FEM AR THER R, B ITUE . WA B 5. RIAZE
SIMERIGES | Lol e AR R S O . IR RYIESE | e ik L RO TN A4 1 o . ©

(FiE=) AIETRHX A, MHXD T ARZEN, FRE T AREE Nz
FOEBEE o A7 R B4 i, A IR AT O St S5 400 35 48 R A s T Rl — k38, D % 4R
RUAT F s @ BRI GR, A G S NERTAL T R—I58L, WG A Y3 AL R b, &
MNAEFAL FARIER, ABRAAT o Sty A 3 45 R R A ML T IR) — s, S PR A T vk . ©

Restatement , Second, Conflict of Laws, § 153 (1971).

Draft Restatement 2017 § 6. 15.

See Symeon C. Symeonides, “The Third Conflicts Restatement’s First Draft on Tort Conflicts”, (2017) 92 Tulane Law Review
1, p. 7.

See Draft Restatement 2020, § 6.01, Reporters’ Notes.

See Draft Restatement 2020, § 6.01, Reporters’ Notes.

See Draft Restatement 2020, § § 6.02, 6.03.

See Draft Restatement 2020, § 6.04.

See Draft Restatement 2020, § § 6.06, 6.07.

® ©® e

® 00 e e
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FEHAAEBUR , ARAAT Ay S it s 458 5 485 SR A R AE ] — 3 3B B 355 4R AL (cross-border torts) |
ANESRAT AL G SRR HUR LA 0, 34958 FVRAUA T Sttt ids; (R, A9l nl 1 0l 2145
FEERRAT I3k, W H A2 H NSRS I FE 4 R R A ik, s B E 2 R R A ks A
i, JCieaZHE NI, et R S TR B R TR T R ) S5 R ZGE FHA T O St i .

XF T WA BRI JC Tk 5 A ok, (IR =) $RAE TR, HNAA TR, WY TIEETZ
0 E R, TEEZ, RIS D T g i B s A F B p e i e, i
RE, TRBEN TR B R DGR O | YRS TR R 5 55 06T e AR 2 S I S @

TERBRZEIEAU A AR R ARIENE (EiR=) W —NRE. (ERT) AU L
T B IUE Y3 NG BRI ACR], (B RIE SR, ISR RAUE A Z 5 2 35 ik
B, IRRAUEAZ AT S AR, AR T LUAR . SHEMEXIN Sk M (B 5
Z)I0) ARSI, (EIR =) RS AR AL Z R 2 5 Yl i gk @

XFEARAZEGT R, (ER=) HINT “HEEA” “ARIEMmH" M= RaE” ke
RN, BEIRIIE AT R R A A, AR E AR R AEAE S — 1, G AR R A T A A A
TEER R AR, AR A AGE RS FHSARAA TR ST o 33X — R 1732 3 B TR A e
BERL, PRI T X2 NIRRT o AN IE S 55 B RAN TS F A58 i T 5 BT A i e, R
ANIEYSTEPAT A X R AT, MRS —y o™ #feE i, ML, 2o
AR S RN 5 AR b . 7= S B A S A B UGS F 1) 1 (5 2 P 28 4507 i e
TEMLE: , S5 M R 2 5 @ (central link) | B33 A AR b, 7 5 AR 72 M B8 B 45 1
FERTE L, FE = ST 2 A R R RS S TR T, A [ e
BE KA, PEiA L, B R E M, I EL S TR 2 M o R R R S R A
Wik, SHEIZ LRI R E A A . B AT R, IR L TR Y b A 1 R R L A T
Koy UL FSMBIRTEE, WE FRAL R 5 2 A5 FH A DI 0 S A=A — ) @

(=) GR*E®

TEG R IESUR, (Fid=) A2 T (HA ) PACERE G ME, R
Xof 2 SN RA Rk I VA A EFE AL AT T T R 25 A 408, SR TR R AR R AR

FEMEIm b, (HR =) Bk HsE ey el UL E TRoo AL, (FE ) HryEE Ak
JELR SR A X — U EE R, KRBT O SE ik Bk H HAESC B s /E Ry, s R (3
(FEid =) PRREZRREN, RN YFARESEEN A TE, B EERAER
A4 B ENE T VRN BIAMIE , SRS rPRIOCRAME . YA BE S AZ IR E EMAMBE S, 26
IS FI LS Rk, 2 A ATR L R T A 2521 BRI, X 32 3 AR S PRk
AT S iR 2 LU ) T LR A (R =) 36 I e iy

See Draft Restatement 2020, § 6. 08.

See Draft Restatement 2020, § 6. 09.

See Draft Restatement 2020, § 6. 10.

Draft Restatement 2017, § 6. 10.

See Restatement ( Third) of Conflict of Laws ( Am. TLaw Inst. , Council Draft No. 5, Sep. 20, 2021) [ hereinafter Draft
Restatement CD5, 2021 ], Chapter 8 Contracts, “Introductory Note”, p. 5.
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(FAE=) KA AER R . R RIE ARk ke, AR
I a2 R P TRl HAAS TR A EE A MU AR E A & TR AN 8 T 1R & R AL —
R, IBAGEBEN % 18 EBA R T A ML A U0k E 5 RIS, W3 Be L SHI AR 5C %
45 L MBOR LA E — il 9L (the most appropriate law) .

TR ARG RS (FEiR ) AT, M (HER =) MIEMXTTIHAX, EA R
FAF . EHAGFRFERS SR AFEREAE . SHERB A RS R Ashr A L35G
1IN i 6 k223 A L I s SS9 e ok Y6 ok 23 b M S S w1 Y€ A0 U2 N T
PIZHETE (Hid=) PREIFRI—% A AR LA IHASUh S ARIE ARk
R B9FRIE, LLRCR A B R IS A IS AR e g MR, B2 30X 03 1745 TR e s v 7
Foi, BIEE R ROARR, RUCE A Y S AL AR I . B RIS . SR
VIR Y, LIBAKES 8. 12 Z50E MG ik, JSE GRS e Y (EiR=) Xk
el AFFRETR, SUERB A =R S RIE, BRI NS 5200 HEZ, ik
g, EHEEMRS AR NGRS, GRS AT SULIRE AN (R
G, SR ASARIE T 2 A 8 s b & R e RO Rk, (FEik =) EEY
(Gi—rmki) M, B, MLkbetind (G—pakdl) Wi BN RS RZ S, Wil (%
R PR, THANREIA S A, DU TR SORTIRER TR BRI =R @

XEFAEX IIEZ IR, 5 TR AR A R TS Mg, 52, &
EEAYE RPN A T B 5 R AT M AL TRl — 358k, 2R A fuE N AP e B Ts
O, EE TR A EE A G FEAT AL TR R, Mz iy s

AL MU BIANE T, U SRR SO 5 TR P el 2 k. R Bl A, B IR R
B ARG R AT, EEGAM, AR R BRI . S EAT
b DL B SR e A AR ] T e T ZE Ml o 3 S 25 w5 (A DG M I 25 6 B BOR 7 IR . RS
) A R AISE S 2e e . dEdreSzi NIE SIS | dEpr ek il S R Bl . RIS EFE A &
BRI B A T B A I 2 AR S XA SN (ANE RIEHSE ) 5B 9 A%
LR IS AL Z AL, (EAR SIS, R MIBOR 1 2B A T AR

M —MBISMERFERIEFET R

EIRARAR G RIS b SR AR, (A=) R B Ed ] (Fk—) B
MOERRENE, AT R B ESS S m e, W HE X AR RS S A, P AR
PORRIMG . (FHid =) EFAFEIRRT (FEid—) RIS EAE T Bk BACR A R
FON, FERAAXTT (IR ) SMaE SR BRI, 2= EIESRA R AR AL T %
Wi, Hrp—402 “UEE”, E—mBIsh R a0 CIET, BRI L RRA AR Tk

Draft Restatement CD5, 2021 § 8.09. Cf. Restatement, Second, Conflict of Laws, § §189 —190 (1971).
Draft Restatement CD5, 2021 § § 8.06 —8. 08.

Draft Restatement CD5, 2021 § 8. 10.

Draft Restatement CD5, 2021 § 8. 11.

Draft Restatement CD5, 2021 § 8. 12.
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(—) —BIINEH

St (EERRARERE) BM,0 (Fik =) FRE T Bk AR SN AE T — 65k
ko (HEIR=) REEHES. 03 M “WRESTEMAFMIRESN, (E A3 55— Sl i A ] e o
i, IamyEA (k) PRI Fr e £ a0k, ANE . 7RSO T, TR B N E H
Y B At > i @

PR P SE I — AN AR, 8 AR T TIEBAH S R A s B AL, ] 2250 HAR vh
FEEFUN BIRET, JERARAF . “RIFMEFMESN" 5%, Be2mitErR2EE, “E48 5
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WUER T1.3% , A PE2A05] AR 146 ZRFIAL 5 51.6% © T “EEER" IR L
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@ See Restatement ( Third) of Conflict of Laws, Chapter 5 Choice of Law, Topic 1 “Introduction” ( Am. Law Inst. , Preliminary
Draft No. 7, Oct. 2021) [ hereinafter Draft Restatement PD7 2021 ], § 5.03.

® See Draft Restatement PD7, 2021 § 5.01 cmt. c.

@ See Draft Restatement PD7, 2021 § 5.01 cmt. b.

® See Draft Restatement PD7, 2021 § 5.01 cmt. c.

©® See Patrick J. Borchers, “Courts and the Second Conflicts Restatement: Some Observations and an Empirical Note”, (1997)
56 Maryland Law Review 1232, p. 1244.

@ See Lea Brilmayer and Daniel B. Listwa, “Continuity and Change in the Draft Restatement ( Third) of Conflict Laws: One Step
Forward and Two Steps Back”, (2018 —=2019) 128 Yale Law Journal Forum 266, p. 289.
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@ See Draft Restatement PD7, 2021 § 5.01.

@ See Draft Restatement PD7, 2021 § 5.01 emt. b, c.

® See Kermit Roosevelt Il and Bethan Jones, “What a Third Restatement of Conflict of Laws Can Do” (2016 —2017) 110
American Journal of International Law UNBOUND 139, p. 142.
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® See Draft Restatement PD7 2021 §5.02 cmt. b.

©® See Draft Restatement PD7 2021 §5.02 cmt. d.

@ See Draft Restatement PD7 2021 §5.02 cmt. f.
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@® Joseph H. Beale, A Treatise on the Conflict of Laws (Baker, Voorhis & Co. , 1935), Vol. 1, §4.13, p.50.
©@ See Draft Restatement PD7 2021 §5.02 (3).
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Return to the Certainty of Conflicts Law?
Comments on the Draft Restatement ( Third) of Conflict of Laws
Xu Qingkun
Abstract: The American Law Institute initiated drafting of the Restatement ( Third) of Conflict of Laws in

2014. The drafts of several chapters have been approved until now. The new restatement adopts the “two-
step model ” based on the Professor Currie’s “ governmental interest analysis” and mainly aims to
systemically generalize the new rules developed in judicial practices since the beginning of conflicts
“revolution” . In contrast to the choice-of-law rules of the Restatement (Second) of Conflict of Laws , the
new rules differentiate issues and become more concrete and particular; the escape clause no longer
frequently follows the specific rules in order to enhance the certainty; the choice of law endeavors to select
the most appropriate law rather the state with which the dispute has the most significant relationship.
However, the new restatement provides at least two approaches for users to depart from the specific choice-
of-law rules. One is the general escape clause. The other is the choice-of-law model. The two approaches
inject some flexibility to specific rules and help courts to achieve individual justice. If the new restatement
obtains the “golden mean” between certainty and flexibility, the answer will appear in the final draft and
its practices.

Keywords: American Law Institute, Conflicts Law, Restatement, Certainty, Contracts, Torts
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