5% [ Sl 7 AR A BR 1) R R AUE 5

—UF=MEUR (XEMIRREER) HFC

*

REE I 2

W OE: E1987 5 = (EEMM AR B ETR) AL, FEFFL20I8FHKTH
VIR, BHUIRIELE T B T IERR 58 R FIER . SERER, HUETERMME, FE
RTAMEaRF EZE, $ZREeESEREERG A, KoM RNAE A RINEIERG TR
R E, %R R E A ER S kRN TR, B RALEE A B AR AR £ R
B& ., AR G EFRALE, KT E R TR a8 NEG TR, KRILT IR F 450
SFEXEEB G RABEGRE, ARBREEE BT, EBSNEERRAL, T
B Bt £ B RALE R ok, SRS T ERE, FE AR B £ 8508 8RR f
REAG—, MHINE R ITRAT L T0h BRG], BT E BN EE, BOb LR EIER
BATAE B R i RS FE MR, 3R 5h E] ik B AR AR R R ey Rk A B FRALAE R R, BN HUE B AR AR
AT 1 5 4 ) PR R

KR X R EER BUNEE SEM BFRE REEERN

— [BERERE

HAMAIEL D TFERAZKAZR, HEbrREEIR22, SR AL E N “ REE
BE”, FREEAE R AT iRA TR P I o 22 JCRR i A7 (RSN B AR A R AUAB [ A, 5l
K EBRIT E RIS, R R B B ATl S ERNATR AL, TR PR R ME A ) [ K
EEVEIR, XARANURIA G AT R A TFE2R Y A G A 55 10X B A IR 38 i S 4 5
AU ORI E RN v ] o A REABR 2 FE PRIA R e i — 3, XS [ PR i 1 [ B

o EZ, RPRFEPREITAER . WS, RO EPRE BRI DN E R LR, £5, RBURF
FEIBRyEDFF T 2019 R EBRFAE LAV A0 AE . ASCHE ARG AR EPRAAE IR i BRSNS F )
IR RS (T H 45 20&ZD203) BRBetERR, RS A FRHMIBE (AScitaBheas) s ptsl, 83 «h
SR SRR 55 28 LW 47 ¥E8),

@ See Cameron Hutchison & Moin A. Yahya, “Infringement & the International Reach of U. S. Patent Law” , (2008) The Federal
Circuit Bar Journal 241, pp. 256 —257; Cedric Ryngaert, Jurisdiction in International Law ( Oxford University Press, 2nd edn,
2015), p.220.
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FLIEZESCEE U MR, A LERABIIESE EESME R R 2, i -4 3
Il SR A NS AT B R A

5 FE RO ME REALH B AR AR, (SRR MR ETIR)  (The Restatement of
U.S. Foreign Relations Law, DUFAAR (EEIR)) J&38 EAT CIHAME SEAL N Y 230,20 Rk
(TER) AEA BN Ty, H] 56 A 1 & R R, X 98 [ vk B 552 B i) 78 J A i)
N @

2018 4%, SEEE bR T (Hik) B, 5 (FHR) F =M A4 THERZ, FF
SR E RO BRI AL, S5 F 28— MRS58 MR A- BB, HLRTMCR BT R AUX
G RRE B HEAL (jurisdiction to prescribe) FIHATHEFHEAL (jurisdiction to enforce) MM 43, A
) T J5 W RS 4 =433, AT A SO SR A 158 = S 58 DU i A A AR R PR 3R, 0 B
R BRI PR 2R A 5 R, PR TS K A e AR A Y TR JZ RIS IAT - SIS DAy r [l S A/ A o) 32 A a2 it

(EE-38

= MESOEREENBIREIE R

WAL EERAL, RAEHE REEOMNE IR AU, © 2 B U e L AT
PR IT s A A AR B R BEE o R B S Y . (R AR R P AR S
BRI B A DA 3R D5 BIE JA%n 5 - S5 D R ) [ 58 ] P L 1 O R

(—) B =ZpPems @&

1. &R

SRR 403 1S 1 HLE , RIMEASE 402 5L A EEAURE , (B SR RO T A
GHL, EARA T SIRE R 56 2 FO0E T AR FIWT I R . VRSB R AR & B
JEEDU) 2 e ik B0 o A A RE AR 1) 5 B v R PR R L B RO AN [RT T AT BT AN TR] o A A B R A T
A REASCRS A BRI L R A v G IF 7 24 3 i M) i 4 o D7 O B 5 o 5 B D) 49 Sy PR A i

@ See Donald I. Baker, “Extraterritoriality and the Rule of Law: Why Friendly Foreign Democracies Oppose Novel, Expansive

U. S. Jurisdiction Claims by Non-Resident Aliens Under the Alien Tort Statute” , (2013) 28 Maryland Journal of International

Law 42, p. 50.

See Restatement ( Fourth) of Foreign Relations Law, § 402, Reporters’ Note 1 (2018).

See Sarah H. Cleveland & Paul B. Stephan, “Introduction: The Roles of the Restatements in U. S. Foreign Relations Law” , in

Paul B. Stephan & Sarah A. Cleveland (eds. ), The Restatement and Beyond: The Past, Present, and Future of U. S. Foreign

Relations Law ( Oxford University Press, 2020), p. 1.

@ See William S. Dodge, “Jurisdiction, State Immunity, and Judgments in the Restatement ( Fourth) of US Foreign Relations
Law”, (2020) 19 Chinese Journal of International Law 101, p. 103.

G F =R DY RN REAL AP 2R ORI T =0k, B = ME R N jurisdiction to prescribe | jurisdiction to adjudicate FI
jurisdiction to enforce, %f PURK A K prescription ., adjudication 1 enforcement, A T FRfEAIS A, A SR B 1
B AR E RIS B R FiR T

© S0 (3) WY - ) BTN -0 (ERREEFTALENEER) , KRR, Wik, hE SR
HRREE 2000 SRR, 55 57 B,

@ See Restatement ( Fourth) of Foreign Relations Law, § 402, Comment a (2018).

® ©®
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W, BEnT DU T RS AR, T LS A TR SR R (BRI SRR, R AR
P T T 7 A b, A RER R 5+ LAS 9T R a0 SE RN A 85 2 T S
E3E ]G BRPE SN, XAl 1 S AT DA R 5 A8 R A AT BB el AT (R AC P . T 2Rx
5 AT R B LR AT e R B N RO RICR )5 R S D SR R A AT, LU &
W SHABE S, FERE ST R A E A A 5V BT AR 403 45 1 A B Rk G v 58 5
Wy, SEpuEElE A BUE T ANEE SRS (foreign-state compulsion) , If-IA Sk Ak [ & 5258 il 2 [ PR
B A —EAT R SOEE AU G, RIRZ E 1962 T2 PRI S — A AT 42 5 | A1
FAR X —HUAEE @

TR =R RS, 26 403 e G B iE FHER A 22, — i, 2 beid G FR v, A
e B S [ PRI A I E R B R 5y — D7, A BRSO 2 BIHE R, HPEE AT
B E FRA > BE Brids M B = I8 S, sz iIE U TR 2, IRTEEE 2 A hi#E
AL, A A B U] 0T 56 B R AS T AR 4 AN IS 2 BR A . IR IX =R R WS, =
BV AN R AR I T BR 2 HBOE W R E PR A A, TP rT A R JC R A
. BEMZRRLAES TEAE 3 SO AN, Fenl 2 R IRIHESI T, BEMELIZEA
P AR AN SZ PRI O0 T 38 X S W PR 2R o 6 T 535 S ARURR 3ty By T3 P 96 v A e N T
TR T ESMERER T REYE . DRI, S R A e Y B M A B SN, i R A
HEE TN ST  (presumption against extraterritoriality ) PR IS 5 SC 2 19 Hb ka3 FH 30 FB @

2. M b

55— RER 403 1550 3 X HUE TR s AR bR, B PR L Z IA) 8 7 3k A g i e ok 4 i R £
B AL ] o 55 3 3 T T % AATE R S B, (B HE IR A h R B0 . e, A
FHRTT VAL HAT A AR 25 A 50 — B RO R 5 FEnTRERS, W EIRHEFTERT . AR — B A A i
WK, B—ERTFRE, Rk, RSB SORERL, LIEER Mo, M AR BA ] e SR p )
#iff, PIETEAEAR R aE , LADSU/D I PREESE , sk i AL R R B A R . IR
FHTS2 AL G ) LA i sy o R B I o TEAEET AR 25 i, 58 B e T DA% e A B U &
FERE MRS, TRl IRy BEZ A E WA (brief amicus curiae) , BN E 51 78
WHRE . BT AR AT sl AP B B, AR, 7RSSR 5 7T, e nl LA AT EGERT T i E J7
AR SR E AR E R . BN, ERASCERRAY, R LB R eE, RISE
] X 01 22 o i sl FH L SR ZB W (0 R A J AT X S5 G A0 6 22 T R = AE AN A g i @

3. B R U

55 R 403 T RYITHETR Y, N Y DL N A e v s 0 R SR A A, X — AR I
AMGEMTHERE, Wik TATBER ) E 5O AU X TE A7 AR Pl ik I e, 80
T USSR AL A VL S I n] LR SEVL SE A B I (principles of statutory interpretation) , #

See Restatement ( Third) of Foreign Relations Law, § 403, Comments a-f & Reporters” Notes 3, 8 (1987).

See Restatement (Third) of Foreign Relations Law, § 441, Comment e (1987).

See Hannah L. Buxbaum & Ralf Michaels, “Reasonableness as a Limitation on the Extraterritorial Application of U. S. Law:
From 403 to 405 (via 404)”, in Paul B. Stephan & Sarah A. Cleveland (eds. ), The Restatement and Beyond: The Past,
Present, and Future of U. S. Foreign Relations Law ( Oxford University Press, 2020) , pp. 286 —287.

@ See Restatement ( Third) of Foreign Relations Law, § 403, Comment e & Reporters’ Note 6 (1987).
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NIRRT BEAE FE] Bk BT PAY Xk R A g B8 LA 7 el 2> ) T 8T, W2 AT A 28, (EHG TS A ]
25 EEREMEPRTHEY “E AR AHEE" (Charming Betsy canon)® 453k 5 B S5 A 3L T
X BRSO (9 SR ® T UL, B R I R S U A T A A B

(=) Bwpa P s @£

1. EBrALLE

SO 401 45U, EIFRALLE R 1 E PR AR il R A XA E E A2, 5 402 1548
h, TESLIRAEEEAUR A o R, SEENE B i iz F 2 T I Prpl b i fire e B IR o) -5 H A [ R
hoE . TEATESI IR B FER, EEZEHAERN AR, Erikslila s, ©

55407 R, AE 0 E BRI SRR B T S R A A 32 [ R B et LA ek 2 Al 45
BT, B—ERTEPRALENE R BORE BRSO S 4 0 3 R AR K Ay i
PLAA R, B2 E RO A HE 1 A3 BR BB R S A S (IR [ R, DL 2D o
R aett. SEELIEPFRFLLE R fr PR S L A A0 b 3 Ve B A i AN 2 2 B E PRk i 223K,
A B IR E PR A LS54 ©

S DU A4 DU RS 1 AN AT i 37 vk A R A S [ ik e O SR, 1% B BT LS 1A 41 ) %
T FEZAT AR (act of state doctrine) 237 iEALIEAIIRIL . 565 441 R T ERAT M IEN,
ZE A RS R, T2 2 Bext 24 B AU A BT R, 432 S W S e e 1 [
BRALLL A RS AN S T35 00— FAERAT A, HEARERRETERW, BUEXE
FEERLE AT 43 S A ARAR, R DL Rl AT BRI 22 18] A 3 > MR RE 43 10 o R A . 32 D ok
HoE TREY, BEESEA MR HE O T BN, F RIS vk, AT kS ik B
fR.© 2 442 W TANE E KRS . RA YA ST Z M EEIT AR WSt A EENS
POLIEE FERCER,, H Y — > A fi [F) B 56 R A A [ ik A i, 44 th B4 B B 510
i) it , @

2. TR

S5 DU RRER 402 55 1 3RO 403 79 A X SE VL BRI B8y o 55 402 1555 1 SRR L EA T AT
DA FEA TP ST AR 403 1S I ZETL R . 56 403 5 R BB “ERIPEILIR G, HE
PRIBBON | ARAT 4N sl AT Au] 2 B 0 X SE IR AR AT, AT L ZE XU BT BRI AR
PRI IELL, ESWA LI, T RAATECER AT, BN A — & MmaC “dile”
RS 1, FEvk PR R BRI IE AR P 4, MRS T RIS+ DUB IE 2 M 1E M AR P 4k, Bk
FRFNM 0038 FHREANBE AR, WORREE ARAS AN Ao #6508 = W P I oA B0 368 5 72 PR
il A T X ST AU [ PRk R . ©

See Restatement ( Third) of Foreign Relations Law, § 115, Comments a & b (1987).

See Restatement (Third) of Foreign Relations Law, § 114 (1987).

See Restatement ( Third) of Foreign Relations Law, § 403, Reporters’ Note 2 (1987).

F. Hoffmann-La Roche Ltd. v. Empagran S. A. , 542 U.S. 155, 165 (2004).

See Restatement ( Fourth) of Foreign Relations Law, § 407, Comments b, e & Reporters’ Note 4 (2018).

See Restatement ( Fourth) of Foreign Relations Law, § 441, Comments a, b & h (2018).

See Restatement ( Fourth) of Foreign Relations Law, § 442, Reporters’ Note 1 (2018).

See Restatement ( Fourth) of Foreign Relations Law, § 403, Comments a, ¢ & Reporters” Notes 1 =7 (2018).
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3. BRE fRE R

SEVURES 404—406 5 HLE A 8 MR = s, RIS 404 75 B4l TCEAMRLTT . 5 405
A F BRI (reasonableness in interpretation) A5 406 I3 (AT A [ B i B IR0 .

HEE TCIAMIOIE Jpxd [l 2 R e, FOdE I TERIRE IR, ANidE TR TIRIRE B
TR HERU) 5530 o A AN X [ 2 STy A B, T 400 [ 2 B R B 8 . R Rt R
M S 1 RE A BRI A BE M B AL 2 B 20 AT ] B 32 O 7 96 A5 FE AN b St SR AR 5
P TSN < AR DA™ oy s ihioke, JF LU IR A3 i o3 FARE ,© 3 £ 24
5 B BRAL LS00 ) 25 O O T N R B g O

WHENOLR, S EEBE A AT B X L Z AR 2 R & AR R © (FIR) 26
TR 38 T LE T 36 A Y JE M AR I U], TR SRS S ROh AN TCAH DGR E , 2R DU RRCER 404 5 (] 1
T MR, HR T TSN T D 3 I R TC RSO AN HEBR 5 Rk BE AR R 4k
AISCAS . Dy s AT AR IBCHABAL TR o 7k HABAL L L BR ) 5 4E E ToI NSO A s A i, S8 i
BN RN G R A E R A AR, (H i R A8 S A AL L BR A AR O e
TeEANEOT) RO I a8, AR EAA TR 52 e (4 5 R S5 . B2l ) — BRIz 32 ik
HEGE PRI P& L0 rhit ki ,©

55405 WHUE T AR, 2R 0 A AR IR G MR ST AL R IR, R I — T
FR RN, AR R A FHIRHAE Y A R EAL, WS AR R — S idE ] TR R
JISCE: ) s Y RN, 58 [k B ) SRl S A5 BT 0 A B 2 1) ARy, IR 1 2 E HAt
FE R AR 5, A B TR E 08 7E rh 8 R AR o ST AL LRI T A TRk s oAt ]
R ERB T A T, M2 et [ =AU ARG B0 . A0 PR ki v] LA 36 [
WA R a5 5SS ] =AU /T 86 3k nl g2 & 2R O

55 406 T HLE TAF G PR iR S O o DO b S ]k B TR R R R S R R AR
W R ST R B EEALRY E PRk A vh 58 o B 28 AR 8 Rk 00 BIR 0 ) g B S S0, AR
ML L 5 E PR EA S0, TR 2 B 0 A $hAT 1R 2 09 B IR, AN 45 3 Sk R S A

@ See Restatement ( Fourth) of Foreign Relations Law, § 404, Reporters’ Notes 1 & 7 (2018).

@ See William S. Dodge, “The New Presumption Against Extraterritoriality”, (2020) 133 Harvard Law Review 1582, p. 1645.

® See Restatement ( Fourth) of Foreign Relations Law, § 404, Comment a & Reporters” Note 2 (2018).

@ American Banana Co. v. United Fruit Co. , 213 U. S. 347, 356 (1909); E. E. O. C. v. Arabian American Oil Co. , 499 U. S.
244 248 (1991); RJR Nabisco, Inc. v. European Community, 136 S. Ct. 2090, 2100 (2016); Kiobel v. Royal Duich
Petroleum Co. , 569 U.S. 108, 115 (2013).

® Foley Bros. , Inc. v. Filardo, 336 U.S. 281, 285 (1949); RJR Nabisco, Inc. v. European Community, 136 S. Ct. 2090,
2100 (2016) ; Morrison v. National Australia Bank Ltd. , 561 U. S. 247, 255 (2010).

©® See Restatement ( Fourth) of Foreign Relations Law, § 404, Reporters’ Note 12 (2018).

@ See Restatement ( Second) of Foreign Relations Law, § 38 (1965) ; Restatement ( Fourth) of Foreign Relations Law, § 404,
Reporters’ Note 13 (2018).

@ IEBEAEMRREL R K I HAD ST AL L BRI A SR B — B 2, T B Sk AN WA AR IR], S AR A 40y
BB S SCAS . T A H HSRBURRIIE L, See Restatement ( Fourth) of Foreign Relations Law, § 405, Comments c
& d, Reporters’ Notes 4, 5 (2018).

©@ See George Rutherglen, “Territoriality and Its Troubles” , in Paul B. Stephan & Sarah A. Cleveland (eds. ), The Restatement
and Beyond: The Past, Present, and Future of U. S. Foreign Relations Law ( Oxford University Press, 2020) , p. 379.

@ See Restatement ( Fourth) of Foreign Relations Law, § 405, Comments a & b (2018).
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A PR MR, S A5 I BRE R — BN RO T e 2y 5 R 56 [ 5 I R 3551
V=R O

4. HIRAR

VUM 407 W4 A AP ESCBCR W J 5 PRk VAT (S IR AL, HSCR R 85k
BUA K SRR G Z (B BARBCR , WZAT A AR AT b, ol HE ] RS it ml %
o RSt @

(=) BWmARFEFEZ KX 7

P RRAS AR — A5 B SXHLE 1 S A A B BRI PR 2K, (L = RO (i 22 T B S U
RORRMIFERT, 8 & BEEA RE Sy e FE PRide S 5 5 DU RROU B fi B T 7 dA AL E RO BRI AT, 3
iR 8] ] PR RS AR ] S 3 A A T 1 A R A

Lo X645 EPE ] ) B AL EE AN ]

FEAPURR S, A BV Bl 58 4 25, i E SUSCAS 2 405 35 0R B T B R RO
X 5K SE R bR G B U 5 5ot & BRSO USSR B n] B A RO 2 DR 7= 1 . T
PRPE BN R AL, 555 = RRCR 403 AR, B DURRER 405 Y BT S E S IR A BEPE SR (R, {H
HIRRREAR T L ZANEFITIRE . a0, 55 = RN & BRI R ) BRI BRis 205K, T 2R DY RO A
Dy BIP JEO) (S AR IR 5 [k B ) I S ke 60 — BRI Bt Al S 36 A R ARUA T ol ) 5 B
AIEAE FEAURDETE 2, (AT A G HL, WIZAT A G, SR PURIUIC e fil P2k, Hak
A BT B ST VEALLE R R SR O B B AR RUE TS B RO bR E, LIBT 1ETE S
A SRRSO PN & B AT AR, TT2R DY RO FURAEAREE P ] T A BT —id], 7S
SCr R HARRS fPRR R R 1A BRSO, R G N e AR R SR A
B AR AR IRTE VPR T 5 X T IR Bl S iy b i PV L, 28 = RCEORE S 001, T4 MO Bl
WU A 25 AR T B G0, B D ) S ik A e D U T =1 925 e P46 1 PB4 11 v K
ARG BRI T BT AR R R, AR DURRTE IR R AE A SO PRI R R A
VLB B TEAR K 4 @

2. EFRALIE IR PE AN

[l Bk LA P 3% R A A TR, 3 8 D DR X B R L b R B ik 2 T ) 5 2R
[] o © 575 = RS SRR X > 15 B vk i ek, K R B U T AL LR Y ML 2 0 J 1y -~ 15 I s 2%
B ENRAE PP A A el 5K S BRI A 5 1 S35 o 288 DU i T 3k ~J 153 ok R U 7 i SR BT B O o
Wil AL, AR %2 T I BRALLE, R E Bk R AR RS BR -5 05 i [ A9 2R A0 A
FEASUAY BRI LA 0o BRI 22 A, 58 = R B 23 1 4T i N2 P AU By - B SCAE R 18

United States v. Yousef, 327 ¥.3d 56, 93 (2d Cir. 2003).

See Restatement ( Fourth) of Foreign Relations Law, § 406, Comments a & b (2018).

See Restatement ( Fourth) of Foreign Relations Law, § 407, Comment ¢ & Reporters’ Note 2 (2018).

See Restatement ( Fourth) of Foreign Relations Law, § 405, Comment a (2018).

See Hannah L. Buxbaum & Ralf Michaels, “Reasonableness as a Limitation on the Extraterritorial Application of U. S. Law;
From 403 to 405 (via 404)” , pp. 283 —290.

See Restatement ( Third) of Foreign Relations Law of the United States, § 101, Comment e (1987).

©®e oo

®

« 87 -



CEIBREFZRY 2021 £586

(Andreas Lowenfeld) KL LERL A HE SCS5 00 S TR 2 AL L ETE S = Wb A4 nOVE AT IR S 1A
BICAE/R SRR, e “ALIET — R RO AL A R 2Ry A R A 2 BUAR R
R, 5 LAEHEE U550 G S SN S TS XS, B DU R A ARG A3 4R A R -
B (William Dodge) AJ, #LibIFAR A hEEA R SR, BAREPRER XS5, HEiBk T E
PR SCS5, ] A 0 R B Ry Bl .2

3. X AR U ) 25 AN [

HMILT (EA) 2 TR 38 W AYHEE JC AN AR5 = Wb B 2%, {ELAE 5 DU R 404 75
HE AL, JRIITE T, 38 R o e e 1 ) 3 X e g JEA M iR LD 558 = B
OIATE BRAE T A AR LG, S IO ORI M SO i e P 91 L ) A R L T B 1 A
A ALY DR AR ST 14 AR FH Y R R A v — 2 o, 0 56 [ 7k Bt AN A 5 58 T 1Y
HHREEAL, HAh, BEOA WU & BRI -5 e E oM A R IR, HSE 5 Ly
FHHIDREAR] o HEE TCBAMIO FE T N5 5, HAZ O F A J2 A 15630 I S0 12 ) 3 B3 P
P, g5 S v SR LR A @7 s B DS U A A ) O e 5 L A b
SRS SRR ©

4. X SEIRE A BRI AR AN 7]

o = WOARAEAST G5 BAEIEUE, AR A S I T a3k, SRIMTER PURR SIS ALk
WAEFFICHEPRIERE, 7E% L wh i nlis FIEPRAFLLE . W@ iR 7 ssib b s o il I, 5
= O SRR AT IR B L T R O AR A R

BR_ LR RISN, 5 = ROMVES DURRAE & BRSSO S [ BRALLE R SC R | R BRIk S e Pk 0
N E ST TR AFAEAR] o AR A G B AN PRAL bR SR, A7 A2 WA & B TR
THEPRALIER RIS, D A 25535 A G B R R 15 1 1~ 15 [ B ik 1) — B 40 A AE 4 1@
L TE R PRI DAy 9 3 o ] A 3 0055 [ Pk I A E AN ), 2 = BORE &1 ) 1 < i i A o [ B
VRBESR, T AR U RSN A Ay R A T Ay A L L SR B ] iy v s .

@ See Andreas F. Lowenfeld, “ Antitrust, Interest Analysis, and the New Conflict of Laws”, (1982) 95 Harvard Law Review
1976, p.1984; Andreas F. Lowenfeld, “Conflict, Balancing of Interests, and the Exercise of Jurisdiction to Prescribe:
Reflections on the Insurance Antitrust Case”, (1995) 89 American Journal of International Law 42, p. 52, footnote 50.

@ See William S. Dodge, “International Comity in the Fourth Restatement” , in Paul B. Stephan & Sarah A. Cleveland (eds. ),

The Restatement and Beyond: The Past, Present, and Future of U. S. Foreign Relations Law ( Oxford University Press, 2020) ,

pp- 320, 323.

See William S. Dodge, “The New Presumption Against Extraterritoriality” , (2020) 133 Harvard Law Review 1582, p. 1582.

See William S. Dodge, “International Comity in the Fourth Restatement” , p. 326.

@ e @

See William S. Dodge, “ Understanding the Presumption Against Extraterritoriality”, (1998 ) 16 Berkeley Journal of

International Law 85, p. 113.

© See Hannah L. Buxbaum & Ralf Michaels, “Reasonableness as a Limitation on the Extraterritorial Application of U. S. Law.
From 403 to 405 (via 404)”, pp. 296 —297.

@ See Mistale Taylor, “Reasonableness in Its Reasoning: How the European Union Can Mitigate Problematic Extraterritoriality on
A De-Territorialised Internet” , (2019) 62 Questions of International Law 35, p. 39.

® See Dan E. Stigall, “International Law and Limitations on the Exercise of Extraterritorial Jurisdiction in U. S. Domestic Law” ,
(2012) 35 Hastings International and Comparative Law Review 323, pp. 337 —338.

@ See Restatement ( Fourth) of Foreign Relations Law, § 442, Reporters’ Note 10 (2018).



EEHSIMNEBRNRFIEEZERR

= SHESNEIEERNHRGER

AR RSB — LB AL TS MY A s AR X TR E R 541,
[P R XA N AR T HABRRE], (FIR) SRPUMCELZ 5 —RCR T IR AR A

(—) H=ZIRPeme R &

1. &3k

BN 421 TRLE , AT AR AR AP R A AT LA S, RS T A M
(% R, BRI S A FE R AT RITBR ) =] 32 A R R A T 9 A B S AR AN [ . AE R
LT AT A EEAUR G, HIFAEIRE B E X URIA SR A SIS AL M, 1
FEAELLN , BT REA SRR, (AEIBCA R, SR AR AU R A AL
i R, %W 2 PN B K R A B Y, B PR AR 2 LRI w4 R AL
A M. TIPSR, AL (tag jurisdiction) A NEPRZ:ITHESZ, ANREVE N A
AR & MR . 52, ZORBCS LB AR A R ENY, 25 o B AU T
far A —AcHE , DL T 1 A E— IR IS AAAE  (transitory presence) % AR 3K AT Y 48 45 AN AE [
Prik AR 7 2

2. W ] )

B A (political question doctrine ) 5 32 [ 2 Bt 78 58 [ X 4h 5¢ 5 1k b (9 7 HI 5 %5 4
K R EEBEIA N — LAl EURE 1) A1 38 S 55 H BLEA [, W Y R AT EGR TT A  B r ,
R H P e

3. EERAT AN

5 SRR DU R B W R E RAT RN, R 5 LB AR R S e T A B R RIE L
(XA R H A B U] o AR SR — 3 R 2 AR ) 2 BRI, HEREAR [ Sk T 3Bk G X A ) AN 2
i, T ATEGRI TS E, T EGE R EE S W RS R R R e Y
HAE BUR A 25 T Bl E RAT R IE, i R A e Wik B A R . ©

4. EZREHER AN

XoF A1 ] ] 50 ) R o e R R 2 — WS DU 3 v o I 5RA T O D DU R[] R A e e S )
H LT 2 [ K A ST AR % 58, DL RO — T ] P ik e o 4 5 — FEIE sl AT A R i
] R AT O L ) = A X PR R T B (R AN 5 R AT A D DO A% P 2 Y B R T 48 1 7 5 () A
(AT Fe /e i o A e @

See Restatement ( Fourth) of Foreign Relations Law, Part IV, Chapter 2, Introductory Note (2018).

See Restatement ( Third) of Foreign Relations Law, § 421, Comments a, ¢, e & Reporters’ Note 5 (1987).

See Restatement (Third) of Foreign Relations Law, § 1, Reporters” Note 4 (1987).

See Louis Henkin, “Is There a ‘ Political Question’ Doctrine?”, (1976) 85 Yale Law Journal 597, pp. 597 —625.
See Restatement (Third) of Foreign Relations Law, § 1, Reporters” Note 4; Part IV, Introductory Note (1987).
See Restatement (Third) of Foreign Relations Law, § 444, Comment f (1987).

See Restatement ( Third) of Foreign Relations Law, § 443, Reporters’ Note 11 (1987).
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(=) Bwpabems @&

B S P52
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55 424 WHE TOARTTAEEBE RN, 2 I R 5 [ i v eI v B [ S LA SRR A e v B A
(R0 — D), A AR B PR AL LRI, XSk A il kA A T e %) E B BRI @ 2 AR
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International Shoe Co. v. State of Wash. , Office of Unemployment Compensation and Placement, 326 U. S. 310, 316 (1945).
See Restatement ( Fourth) of Foreign Relations Law, § 422, Comment d & Reporters’ Note 7 (2018).

See Asahi Metal Industry Co. , Lid. v. Superior Court of California, Solano County, 480 U.S. 102, 113 -115 (1987).

See Restatement ( Fourth) of Foreign Relations Law, § 424, Reporters’ Notes 9 & 11 (2018).

See Donald Earl Childress III, “Forum Non Conveniens in the Fourth Restatement” , in Paul B. Stephan & Sarah A. Cleveland
(eds. ), The Restatement and Beyond: The Past, Present, and Future of U. S. Foreign Relations Law ( Oxford University Press,
2020), pp- 359, 369.

See Restatement ( Fourth) of Foreign Relations Law, § 425, Reporters’ Note 3 (2018).

See Restatement ( Fourth) of Foreign Relations Law, § 426, Reporters’ Note 2 (2018).

See Restatement ( Fourth) of Foreign Relations Law, Part IV, Chapter 5 (2018).

See Restatement ( Fourth) of Foreign Relations Law, Part IV, Chapter 2, Introductory Note (2018).

See William S. Dodge & Scott Dodson, “Personal Jurisdiction and Aliens” , (2018) 116 Michigan Law Review 1205, p. 1234.
See William S. Dodge, “International Comity in the Fourth Restatement” , p. 327.
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@® See Restatement (Third) of Foreign Relations Law, Part IV, Chapter 2, Introductory Note (1987).

@ See Restatement ( Fourth) of Foreign Relations Law, Part IV, Chapter 2, Introductory Note (2018).

® See Austen Parrish, “Adjudicatory Jurisdiction and Public International Law; The Fourth Restatement’s New Approach” , in Paul
B. Stephan & Sarah A. Cleveland (eds. ), The Restatement and Beyond: The Past, Present, and Future of U. S. Foreign
Relations Law ( Oxford University Press, 2020), pp. 305 —308.

See Restatement ( Fourth) of Foreign Relations Law, § 422, Reporters’ Note 11 (2018).

See Austen Parrish, “ Adjudicatory Jurisdiction and Public International Law; The Fourth Restatement’s New Approach”,
pp- 304, 314.

© See Restatement ( Fourth) of Foreign Relations Law, § 422, Reporters’ Note 5 (2018).
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See Restatement ( Third) of Foreign Relations Law, Part IV, Chapter 3, Introductory Note (1987); Restatement ( Fourth) of
Foreign Relations Law, Part IV, Chapter 3, Introductory Note (2018).

See Restatement (Third) of Foreign Relations Law, § 431, Reporters’ Note 1 (1987).

See Restatement ( Third) of Foreign Relations Law, Part IV, Chapter 3, Introductory Note (1987).

See Restatement (Third) of Foreign Relations Law, § 431, Comments a, ¢, e, f (1987).

17 C.F.R. § 230.262.

See Restatement ( Third) of Foreign Relations Law, § 431, Reporters’ Note 6 (1987).
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2. FEikBRI

SEVURRES 431 195 3 O, SEEATRR B PR E AL, N SE . RSB AT 9
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Fed. Trade Comm’n v. Compagnie De Saint-Gobain-Pont-A-Mousson, 636 F.2d 1300, 1316 (D. C. Cir. 1980).
See Restatement ( Fourth) of Foreign Relations Law, Part IV, Chapter 3, Introductory Note (2018).

United States v. Blanco, 861 F.2d 773, 779 (2d Cir. 1988).

See Restatement ( Fourth) of Foreign Relations Law, § 431, Comment ¢ & Reporters’ Note 8 (2018).
Boumediene v. Bush, 553 U.S. 723, 760 (2008).

See Restatement ( Fourth) of Foreign Relations Law, § 432, Reporters” Note 9 (2018).
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See William S. Dodge, “International Comity in the Fourth Restatement” , pp. 320, 325.

See William S. Dodge, “International Comity in the Fourth Restatement” , pp. 328 —329, 334.

See Ganesh Sitaraman & Ingrid Wuerth, “The Normalization of Foreign Relations Law”, (2015) 128 Harvard Law Review
1897, p. 1900.

See G. Edward White, “From the Third to the Fourth Restatement of Foreign Relations; The Rise and Potential Fall of Foreign

® e e

®

Affairs Exceptionalism” , in Paul B. Stephan & Sarah A. Cleveland (eds. ), The Restatement and Beyond: The Past, Present,
and Future of U. S. Foreign Relations Law ( Oxford University Press, 2020) , pp. 37 - 64.

.94 .



EEHSIMNEBRNRFIEEZERR

WA, FERRXS E BRI A TOX E A RO I R A1 iE, F A R AR TS PR R PRI D 5
U RO T 6] 32 A 0 ) 32 A R AR i BR ) XU, SR i 1 ) ) R ATl 58 4 6 1 vk A
SR M A PR SUR, RIHI B E TR LS .2

(=) &k 294 L o930

XS VYRR S 8%, G~ S SR 5 ROW P 7 E AL

SCREBYSEFINTY 2 DU RS BR ) A 22 DA 2 D 1R P Lk () RN AR R PRadk 23K, vl b B 5mT RAAK
3 L BT R R 3R O30 P HEA T 28 3, T3 8 R ) PR 3% 12 o P ok At ke s 1) 3 44 ) A ) T R
B —RIr . B MR N R BEAE B SR AR R R i 7 5, (HRNEAL RS IEAL R A A
RAa ek, SRR AL 08 1 T B A% D i B A R Z BRI, Ay ik e A BRBL AR b S 4 14 22 b vk
Feo AN, [RETE T RSP THRESEAL LR R EALLE @

B IIUTA S, S5 DU R 73 1 % > 158 [l i AR AR AR 2 i B ik, i T Sk 32
SCETTVEAL BRI FE By, LAHOAR [l sl (A 7 9 BB e AR DU, o o [l 2 AR ) S B BIR i) DA
[ PRk A A R, T RER AT IR B S BB A BRI @
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@® See Pamela K. Bookman, “Toward the Fifth Restatement of U.S. Foreign Relations Law: The Future of Adjudicative
Jurisdiction under Public International Law” , in Paul B. Stephan & Sarah A. Cleveland (eds. ), The Restatement and Beyond :
The Past, Present, and Future of U. S. Foreign Relations Law ( Oxford University Press, 2020) , p. 353.

@ See Austen Parrish, “ Adjudicatory Jurisdiction and Public International Law: The Fourth Restatement’s New Approach”,
pp- 315 - 316.

® See William S. Dodge, “International Comity in Comparative Perspective” , in Curtis A. Bradley (ed. ), The Oxford Handbook

of Comparative Foreign Relations Law ( Oxford University Press, 2019), pp. 706 —708.

See William S. Dodge, “International Comity in the Fourth Restatement” , pp. 332 —333.

@ ®

See Austen Parrish, “ Adjudicatory Jurisdiction and Public International Law: The Fourth Restatement’s New Approach”,
p. 316.

Hariford Fire Ins. Co. v. California, 509 U. S. 764 (1993).

F. Hoffman-La Roche Lid. v. Empagran S. A. , 542 U.S. 155 (2004).

See William S. Dodge, “Reasonableness in the Restatement (Fourth) of Foreign Relations Law” , (2019) 55 Willamette Law
Review 521, pp. 535 —537.
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@ See Hannah L. Buxbaum & Ralf Michaels, “Reasonableness as a Limitation on the Extraterritorial Application of U. S. Law:
From 403 to 405 (via 404)”, pp.291 —302.

@ See Austen Parrish, “ Adjudicatory Jurisdiction and Public International Law: The Fourth Restatement’s New Approach”,
pp- 316 —317.

® See Pamela K. Bookman, “Litigation Isolationism” , (2015) 67 Stanford Law Review 1081, pp. 1103 — 1104.

@ See Pamela K. Bookman, “Toward the Fifth Restatement of U.S. Foreign Relations Law: The Future of Adjudicative
Jurisdiction under Public International Law” , pp. 335 —341.

® ZHENGE COPEUER . XAMCRE SHBERIRETE), 4 (RIS (st a2 i) ) 2018 4£45 5 10,
2 130—131 11,

® “A Belt-and-Road Court Dreams of Rivalling the West’s Tribunals”, The Economist, https: //www. economist. com/ china/
2019/06/06/a — belt — and — road — court — dreams — of — rivalling — the — wests — tribunals (last visited 29 September 2021).
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EPRALESETTIE, ST EOMERER A PRSP0 s FEk A bl VSRR, , A% ik iR
RENTEHT, (458 = MRS DU R AT R A RSN, A FILRE A TR oMl

B, POEHLRAEA T AR ML A HE A 7 W4 0 [ Pk B9 88 ~F, DASRAHAt [ [R) R S T2
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A Study on the Limits to Extraterritorial Jurisdiction in the
United States; From the Perspective of the Comparation of the

Restatements ( Third & Fourth) of the Foreign Relations Law
Guo Yujun and Wang Yan

Abstract: On the basis of the Restatement ( Third) of the Foreign Relations Law (1987) , the American
Law Institute published the Fourth Restatement in 2018. The Fourth Restatement continues the Third
Restatement’s distinction of jurisdiction into prescriptive, adjudicative, and enforcement jurisdictions, and
restates the corresponding limiting factors. Based on the restatement of the international law, the Third
Restatement treated the reasonableness as the main limit to extraterritorial jurisdiction. On the contrast,
the Fourth Restatement is based on the restatement of the domestic law and judicial practices of the United
States, and the international comity becomes the core limit to extraterritorial jurisdiction of this edition.
From reasonableness to international comity, from the restatement of international law to the one of
domestic law, the huge change shows the rise and potential fall of foreign affairs exceptionalism, and the
different importance of the international law in the United States. When it comes to China, on the issue of
extraterritorial jurisdiction, China should resolutely oppose the contempt for international law like the
United States, and insist on the respect for the international law. Besides, China should unify the pursuit
of its national interests with the maintenance of international harmonization and stability, carry out self-
restraint of the exercise of extraterritorial jurisdiction, and guard against the exorbitant extraterritorial
jurisdiction. The exercise of extraterritorial prescriptive jurisdiction should not violate the principle of
reasonableness, the resolution of extraterritorial adjudicative jurisdictional conflicts should adhere to the
principle of international comity, and the exercise of extraterritorial enforcement jurisdiction should follow
the principle of international cooperation.

Keywords: Restatement of the Foreign Relations Law, Extraterritorial Jurisdiction, Reasonableness,

International Comity, Principles of Statutory Interpretation
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