(PR AT B PR E )
e [ 7 25 22 BT AR B T 5

BHE HRRE

i FE: 2020 12 A 30 BRI (FRA@ZFTHEL) (CAL) 24k 1985 £ (BT
BEZFAEHE) ARPRET £ ZFTREZGRAFEIM, SHEARTHEZRR, CAI K
AR AMANEI, LOHKEGRS T H A MUARX TAFESF, BA S LAfAMEE N
BFBEERPAN G, FBLERTHE 7T, ., Ak AT b AL TTIEF P %
PLAT T H LI F 0918 K BARMAA . CAI AN B A @A bt SRS, £S5 ERET
REIREZH KT FARFERHEZT FH0IHEX, A CAL 6 AR 3T X T X Ao f 7]
FARY, AL K ATH] K F) 09 o B TR A BT AL 8 stk , RAKH CAl AAEL %
Lo CAL #9)5 Sk Pl et E A E PR T A S EOB GBS ERETARHE, Amidi T
W7 ARk BT E K

XER: PRAGHTWL CAl BT AWML BEEHR THELR

(e mE R E) (China-EU Comprehensive Agreement on Investment, LT f&jfx CAI i {p
) WRHAIH 2013 AEIELUS B, T4 35 3IRAG T 2020 4 12 H 30 H 58 A, X2 2009 4 B il
ALY WS E EHARPARE LRI EOR” LIRS, C WX SR S5 A — AR R
P, gk 1985 4 (hERS 5 S TEa I E) LK P IRE 510G £ v i S p Bk A SO o
G H AT CAT A AR 28R 52 v BR OG 28 5% Wl 717 T8 Wi AN PR 3R, (ELZERLUZ 18D |, CAT 53R
2020 11 A 15 HAEH (KIS mAF ik &P E)  (Regional Comprehensive Economic
Partnership, LR EFK RCEP) [y g & [ i 48 R b gt [ Bn 28 SR A 0 P A A B AR . 5 3R
[ Z AT L2 1THY 100 Z 0y X s (Bilateral Investment Treaties, LA T fAjfk BITs)@ #i1 19 f}

o fEEE, PEARKFRSREIR . WLASI, PRIRE, XWAMETE 5 Rk b B br ik Lol il LR e . A e
AR PERITEF LR NE AR ES T RIS i — BN S B &S Ere” (THHtHES .
17ZDA144 ) B BetEBF iR .

@O Treaty of Lisbon-Amending the Treaty on European Union and the Treaty Establishing the European Community, 2007/C306/
01, effective as of December 1, 2009, Article 188 A, Article 188 C. WREAHL[EIE M5 (common commercial policy) #:S7
TERBLF B SRR b, SRR DU E KM% AR AR 0 E g — % S IR 1T [ b 28 5 R0 A 440

@ #MFE202148 A 31 H, FEILLTT 145 4 BITs, HAEjARKA 108 4>, UNCTAD, https; //investmentpolicy. unctad. org/

international — investment — agreements/ countries/42/ china (last visited 31 August 2021) .
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A A7 U (Free Trade Agreements, DIN AR FTAs)V dr % 55 LL, CAT AL HA
A PERMSeHEE, SR T IRE BB B & 4 A AR e

CrERA TGN E ) 1 AT — 30 5T 5545 6 S B 1A 2 fifp 5 0 SCAS 9 245 1) 24 3
fifto A NETIIE, H CAUAUR TR B N gs, M H AR RERIRS 22 B i A
TEA A AN E I REFI 252 A I S5 I A AR R 0 e, Rl i 5 597 T, 3
B AR Al A 23 T AT 56 ] RS BN T RSB e (3B SR S AR @ CAT B4 A o
) EZN AR A k. W HESR R AT RREL A e — R 3ME . HIbERy, MIRBE e R
IR Bef) CAT SCA AN 4T, Fp RS 1 oK 58 0% T 500 DR 4 A3 08 2 5 [l 5% [) 4 S ik 2R
(investor and state dispute settlement, DA I fEjFR ISDS) HLilH J7 H NAIRHA

CAT A B A 5e s LS 1 RN A R Tz 6, EA A3 ocmt k£, HK
CAT SUAR S B AT AL S8 OB AZ AR O i B rh, B R BB AT AR, & ARIB T
Wl CATIRFIEFE @ B FPPe @ LB s A st I i — [ ) 447, © H R CAL 3¢
AT RGENERIE S BT A2 R SR A R A . TEMCE 5T, ASSCH — 50 250 DU AR 4373 3l
Fil 2% CAT (1% = RSO B i IR o SIS AR R 0 A 2k, aaed U TR ) 22 Wi 48 1T A 18098 A5 29 Rl ST
EFR A REEMAE AP, e R A, WEEL . BB & TR R RS

e

WA 2021 478 31 H, FKIEZEITHY 19 4> FTAs 3 J 26 A EGAMIX, PEULE 550 = A i 505 XRS5 M. hup: /7

fta. mofcom. gov. en, )G ViIRIFIE]: 2021 428 A 31 H,

@  ASSCWFFEI CAT SCAS Ko B P ik T 19 B AR 48 378 B )3 SR 7R HC I 0y B A Al B ARAS, 3 WL hitps: //trade. ec. europa. eu/
doclib/press/index. ¢fm? id =2237 (last visited 1 May 2021) , #RIEAHSEULIH, 1% SCASLE XUy 5E 1% 17 PN 3 o R 3 A0 B e
AT, YT SCF I A0S BT A SEROR 2 T

® ZSUWBHE: (HEIRRIENGE . BCMARRE), 8 GUFSEEII) 2021 455 1 4] F— M. (PEGS
B UNE RIS . MERATED), B (EBRES %) 2020 4555 9 #; Saren Abgaryan, “EU-China Comprehensive
Agreement on Investment in the Context of Chinese Bilateral Investment Treaty Program with the EU Countries”, (2018) 58
Indian Journal of International Law 171, pp. 171 =203,

@ ZWART . CPEREBTHNE R T b E RS TTORIA) , 80 (IR R RITIE) 2021 4555 4 015 XURRET: (PR
PO E AR SRR, B CPEX AN S ) 2021 455 3 )5 Liming Wang & Yuan Li, “The Negotiation of
EU-China Comprehensive Agreement on Investment and Its Potential Impact in the Post-pandemic Era”, (2020) 18 (4)
Journal of Chinese Economic and Business Studies 365, pp. 365 =372,

® ZWERS: (PERRMHBR TP E MR LRI R, 8 (RZRF M GESFERR) ) 2021 4E55 4 #; &
B (PR NS S S P RORE AR H R T, 2 (WANEEITR) (A%, P EESRHA AL 2021 4R 1T
AR, EORE: (R vEbhE: AN EmEHERD), B (ERE S ) 2021 4ES 4 ; Michael D. Sampson, The
Downstream Implications of the EU-China Investment Agreement: Lesson from Trade, Balsillie Papers, Vol. 3, Issue 5, 1 March
2021,

© ZWBREES . TN (PR TR e B SR ORI . 8 (KRR (GESRERRD ) 2021 4255 4

B SRIEAR: CPBRETEHR R EE P R A BRI Y, # (EEBRR S ) 2021 4555 5 W, Ry, (KA

Eea gy Ve S WIEEAS “EEG TR 2.0 TERGEUNE NI, 4 ( Ligam) 2021 4E55 5 B, BAgdE: (h

PRI R UNE T RSt R R %), B (RS RIRA TS ) 2021 4855 3 1 Bk (CPRCRTIHR 5E P e AH 56 3L

R E B ET I N ERIERHY, 2 (PEEEI) 2021 455 3 I; Lovenzo Cotula, EU-China Comprehensive Agreement

on Investment; An Appraisal of lis Sustainable Development Section ( Cambridge University Press, 2021), https: //www.

cambridge. org/core/journals/business — and — human - rights — journal/article/euchina — comprehensive — agreement — on —
investment — an — appraisal — of — its — sustainable — development — section/779C8BO3EDACFI9ACCID4A93E3F923CD ( last
visited 26 July 2021)

@ MRS E AP EE 2" —id (Comprehensive, 45y C). Bk RCEP 41, MBS (LH5
A RSE PRI G 22 PhE)  (Comprehensive and Progressive Trans-Pacific Partnership, LR f&j#k CPTPP) | { Bk¥—Hn4&
REWMAF A5 PE) (EU-Canada Comprehensive Economic and Trade Agreement, DA FfajF#K CETA) %45,
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THT JIr 258 5 A R AE 22 AR BTSSR I G 5 4t [ A S 0 AN A LA
R o S AR ARG o K, X CAL B S UM EL A A S R T o0 A o A58 8 XU
DA B BOGA R B B CAL R P St , I i 45 P BR 22 B0 R AE W PRikia HEZE P AR DL
RS o

— WEBHN: EREBEENRSLANE

55 T [ PR BT P B T BT BE AN AH L, MR £ 98 P 6 R 1) — A R 28 i TE T fie
HEBETE A i ACRIEERIAL,  BIBEEE T v AR I I A9 e A HE S o ok o 4 % [ 0 5 9 P ke
A1 B HEB I I AR FIARDG .V RIS L F 1 BITs AR LRI, HREEFRE A 57X/
AR COPRTBCRETR) OMIAT S, v A BT el 18 ARy a8 0 670 TR 5 B Q) O A 552 Jo e ot 7
RTANEAEFE B EATK-, IR f 42 5 A AP 40T A ik s5e 7560l R Z
i, B CHUGARZEZ) B4R, AMEBESTAE R B A R R R s S B E . 5 R [
ZHIATANEE B BITs ANJF], BRI AR AR FTAs B85 ol 8598 B by TR bRz —.2
N ik, FERME TS . BFsAIEARE 5, CATSE Ak Eh THRE A Mk, G671
Fok, WAL (AR REE) 7 SURMEI TS HEA L JEATEOR | XA AR BT
LAy NS R M Bl i) B AR I 452 B 45 P 25 0 ® 25 sPIRRUUOS 1) BAR TR AR, CAT £E 0 0E
FI i A e — D7 T 1 e i AR 7 [ N ¥ B BRI/ B R A T R A BT NS MR, 5 — 7
A A DB ERN o AF e PSR, —JE CAL @ HIVE L, 2 CAL Xz 5 b 50 %%
SR K AIbE Do 6

(—) EARE: U LXTfiz B A b

Il P8 B IR A PR32 FH 9 L5 P X 30 B8 10 S S DA G o B8 S — B S A I ™ Aol
fili b, A3BR AL T (assets-based) HYHEHEE LVFIEET Al (enterprise-based) HYHEHE &
SO IRz, AR BRI R SRR Y, IS 5 S B O ARk

@ See Inose Takamichi, “The Evolution of Investment Liberalization under the Recent Investment Treaties”, (2020) 16 (5)
Public Policy Review 1, pp.3 —12.

@ See Angelos Dimopoulos, “Shifting the Emphasis from Investment Protection to Liberalization and Development: The EU as a

New Global Factor in the Field of Foreign Investment”, (2010) 11 (1) Journal of World Investment and Trade 7, pp. 7 -217.

CAI, Section Il (Investment Liberalization) .

BT 1 SO 2R AT, 2020 4E 11 7 10 H (P E— B HOCTAH EARSEFIR T EE) 281 5

BT O XRREGEEK BT 8 SO IT IR ETE S —Ir S AR AR, IR AR EAR

BT RyJr 2SI RES A Bl S A P28 80, g™ . g Rl e 2. s, SRR B 452

RIRCR; ARG i . BREEsSILMIE S 8 8T KA ST AT 5 T AH i A 8 M [ B AT SR A

FHR PR B R UAL A %, See e. g. , UNCTAD, UNCTAD Series on Issues in International Investment Agreements-Scope and

Definition (United Nations, New York and Geneva, 1999), pp. 18 —22.

® ETF Ak RRE SGET BT AR RERELTAE: (a) ilk; (b) bEE; (o) iz (d) X4
WIS (e) (HFTA ABEZE AU s Ak AL ZE . UNCTAD, UNCTAD Series on Issues in International Investment
Agreements-Scope and Definition, pp. 31 —32.

® ®

® See WTO, Working Group on the Relationship between Trade and Investment, Scope and Definition — * Investment” and
“Investor” , WT/WGTL/W/108 (21 March 2002).
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PO E B P YRR, BRI & WA BBWnElR, I T 85T prE ML 1 PR
BRI HAM A EZ I RE Y R T 8 5e SURBeR i Z , (BTl i 9 e L
IRATOES, SO MATE RSN GTHE AR WS AR = o A2ethe (4 CPTPP 2%) SREUH R
A, RV e P “ k™ FE ¥ B—Fh 2882 AMEE FE T35S (transaction-
based) [HFEE L, FELAGE GBI o) R 5l

CAT %% B th Al L5538 FH 145 20 07 RIUCEAERF (Y . 5200 75— 4 249 05 858 8 A HA N i Al i
ST e B B RS . TR U SRS R I 4240 AT
WH T AT O S IR AR H s 5, CALSR BB AT 40V, (ORI T 2
T A, $E A A s P QA SR AR N, HRER TR R AR AR,
5% B AL SO BB F T Al B 5 iz g3, WAl R EARIBLB B, FRIE BT 8 1) 4
R E L2 RBOE T =809 2 X, W RCEP, @ {Hs A R AR F A vt e 3, i (hE—
I RBGALGEYE Y ,© BUR A E SCHTEDL . BRELZTT I HoAh Pr e oA Je Bk, BRRFe 4
GEEH 3o P 1) 3 Y FEDRE FLBR T B4 9T, 0 2018 4 (BB —p A th 3 % WhiE) (EU-
Vietnam Free Trade Agreement) © 2008 4F (B M—M#) [ it 3n H & Pk R B E) (EU-
Cariforum Economic Partnership Agreement) % @

518 PV FEIAHIE B, CAT 785 B ALl Fr el 16 i B 2220, i e AR . AT 2
Ko ARBARRRE N KSR N GUEASE T TH, BT PREE  Alisy BH 55 Al iz E T
WUE o LS B SEA L BT FE & TR S A0 B Ak a2 i, CATJUE T “All” “4f 707
W7 “WEAE” “Bor” CmET ERHEARTE, EARMAE T M SRR SR E
HR LA RE L. S Ak, Ay ik G b ) 45 Bl AR 4 29 5 Al 2ot 2 9 Bkak 2 R L HEAS R L ©
SEGEUE — OB M 4R E  (denial of interest) ZRFGAFIMZE HA UL AR, CAL FE
“HRZ A ISR A AR R 7R G A R T R R B G B 1 R 2% AN AR 4R 2
Alko

FoE ZHTZEITHY BITs R M AL HE AR Bery A th k. CAT Ay VO B A U, H R 4

SRS (E PR R SR e R R E R RY . 8 (RITIE) 2018 4E45 3 M,

CPTPP, Article 9.1 ( Definitions) .

CAI, Section II, Article 1 (Scope of Application).

RCEP, Article 10. 1 ( Definitions), (a) (Covered Investment) and (c¢) (Investment). FETFHF=HIE X, RK#E “l”.
CHE—IMERIGORFINE) 19 TEE L5 2004 4FINE KF TP A P RE — 8 % LU HEal, R
Bt ATV B, JFHERR TSR 2L S

EU-Vietnam Free Trade Agreement, Article 8.2 (Definitions) & Article 8.3 (Scope).

EU-Cariforum Economic Partnership, Article 65 ( Definitions) , Article 123 ( Capital Movements) (1).

CAI, Section I, Article 2 ( Definitions ).

FAPRIL (treaty shopping) WAREFEZER], KW, 54l d i wio% B 45 5 7 XA EIRE R R R AR 5.
See Jorun Baumgartner, Treaty Shopping in International Investment Law ( Oxford University Press, 2016), pp. 7 - 11.

CALYG “ZR2y77 folr” FE 4807 B Al s or, I 7E B AN F S Pl i2 & (substantive business
operations) A\ B I% 7 H I8 AN B b BRI A S . “ SERHRLEE " X SR IR T R 5
ML (LUFRiFR WTO) (IR45 3 5 SWpE) (LUREFR GATS) 255 4555 6 3, X FEREM &, X — AR5 TR
ek iRy 5 B E 2P AR SRS R (effective and continuous link) , E —008187/2015; Answer given by
Ms Malmstrom on behalf of the Commission, 14 September 2015, https: //www. europarl. europa. eu/doceo/document/E -8 —
2015 - 008187 — ASW_ EN. html? redirect (last visited 17 June 2021).

®eeoe

©®ae

e
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7 L5 I TBUGEHE A B B S o AT, B A ST L AR B I s
CAT 38 X 4 29 7 AN BT X Aol 125 100 55 A SE B0 A ALY H o [, CALSRIBUE A I
RTINS 13 PR R, Al B 0 S BIBEBTHE , Abllizs & W B9 R AR T [l 3 45 5% 1Y)
HA WA SATEAT N o B SEF T E , CAL I Tl 045 29 5 it ity A eh Ak 55 % 98 4 1
Hob i 32 2R AT LU A 248 XA ek, drT Rk 44 SCETRA %

(=) & A wHBEAME: RH5L

WTO HEZE T 1) GATS Jr S (950 =B ARk 55 S (A R A7 e, LS B B O e 55 Ml 450 %
CAT 2 iE i — A B ERBAE T H BN E, (HFTE M Tl & 1V 2 BRI 55 Mk 45
G5, FFEASL T MRS5St — T A L AR o T RS D SR R R BRI i B R R
B, U ST IR R AR R BT T R B ) RS SR U DA RS R P A B 3R S IR 55
o Z IR VICR , CAL ZIRE S M AT TR BT b i w55 Al AR s S iR 2 1)
5N, BETREHA SR B RO A TR TR FTAs BOEEONA R, CAL T & p ik
75 9 5 A ALZ IR X SR RSB AR e IR BE

CAL fy i P (R BT il FH A9 ATl R i 7 2K, B AR RS I 1) 28 50, sl = i s
B MO FNF T MR, R IE T BRI B S L I AR R BT HOK P B A
FeZE AT DAIR B S AR R A R ORI S 22 0 LA DA Ay 67 TR R xR B R B O T
W, BR TR PRSI RT7 SO B i & SR A, — A>3 2 P R A T 01 i R 07 SR
LT XA SRR W RO I AROR R EAE IR T A A s AT B i R A BTIX
v g O A E e R EN, FEANERENE B ARSHETHS
Z N E T RIATFRIE S RA A D@ Behh, 5 XA T B 5 R AR A R 2R
X BAF AN 8 e A6 R SR AS A 1 i 1) 71 38 SR R 38 X 45 Al A 8 BRUAR 0 OR ofe e 34 B AR [ R 5
(¥ 3 25 K J A FARAT R s TN 0 3 T 7 4 57 2R 24 @ 67 i R e HEA TR T I I £
Ak

M HEFTERE A A CAL SCARFE, H WOWUT5 B 25 A5 DU 7 i N 2, e B X B AR 58 42—
B, AHIGSEBE RO o e A B — FRRE A 50501 D BRAT AR FR SR AR, B iy 35544

® i, 2019 4 RRETEAEBE T ST I AL AT B G Ml . REBRANRT 55 M 5ol . HER AN | BRI AR AR 550l
AR Aol o X T B AR 5 L 80. 5% , SEPREBTANE BAL L 91. 4% o Z R4 CPESMNEZEITHAR
(2020)), %515 T, http: //images. mofcom. gov. en/wzs/202011,/20201111182920243. pdf, H/5ijilaliflal. 2021 426 H
18 H,

See, e. g. , Amokura Kawharu, “Punctuated Equilibrium; The Potential Role of FTA Trade Commissions in the Evolution of
International Investment Law”, (2017) 20 (3) Journal of International Economic Law 87, p. 87.

® See Rudolf Adlung & Hamid Mamdouh, “How to Design Trade Agreements in Services: Top Down or Bottom Up?”, (2014) 48

(2) Journal of World Trade 191, pp. 191 —218.
@ See Jie (Jeanne) Huang, “Nationwide Regulatory Reform Starting from China’s Free Trade Zones: The Case of the Negative List

®

of Non-Conforming Measures” , in Julien Chaisse (ed. ), China’s International Investment Strategy-Bilateral, Regional, and
Global Law and Policy (Oxford University Press, 2018), pp. 93 —98.

® See Rodrigo Monardes V, “Challenges for Countries in Trade in Services’ Negotiations with the NAFTA Approach: The
Experience of Chile in the Free Trade Agreement with the United States”, (2016) 5 (1) British Journal of American Legal
Studies 371, pp. 390 —392.
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FEE RS, REERE, BATEORMEE N R L E RTS8 TG A R
TE R SR, B BEEE A A O A B . RS T KGR, B R
F5 o R P U] 2 A 2 D AN B9 B AR 45 1 A B i B T ) R B R A
fiiiti @

FETEMHF—HFIA 36 DA H (entries) , ZEHRFR 2% H o i L5508 L I IRl o BRFE —
FIANLTAZH, Pl SO55 BRI I Fr B S A0 1 HAt 2 . FR A CAT B o e 1 ) e T R 1Y
TR [ T BRR AR M AT E T 5 I KR 75V, A 435 R B B 5 4 m 1) i 55 T8 ) K i
TP, g, mfE . BT MEIIRSS SR, 5 GATS JRiERM L, FEERX LR R 5 1 i#E
BRI, A4E RS R R S5k . CAL S H AT ERS SN VT HY BT AT 28 5245 24 rh e — X iR 55 oMb 43¢
BRI TS B e, B R E AR E ZRBOXF IR AR R G, BRI R Py
X B 22 T it A 4% B R R i, ZE B — B 15 TLRER (reservations) , B 51 A 22 TR A .
KL B L IR B 55, 2R B BTy SC55 AN 1 — T

CAL % A i AL M HEBR L I Hi 5 B A R G TE . B T GATS XFBUN MR S5 . i =5 1z i S K
55 A5 IR HERR SN, CAT B S HERR A A2 AT R 550l o LT I 55 2 250 A P AR 55 b i i 2
TR o FETALGE X SRR PR TP, WRAE A TT 10 28 5P i — BLHERR LT AR 55 07 1
(55 .© CATIRAMISL , AMELEDNE bR & 1138 RATHERIRY SCfb e, HAERWR A ik
SCOS R W HEBR AT IR 55 o X BRI, ALV R 55 7R BLRY BOW MBI R4 SCA =k A e L 3™
il PN T A S5 R ) A, CAL XY il 55 B HEBR DL U 3G 1 XUT7 78 12 U AT ok L Al AL 114
%o

(=) CAI &% A wieegtn s ik

L AR LT

CALTERHE A AL R WU A AR SO 18 ol [ Rl A L B A B, — 3 A EE X R 2
ARUEIE  (like situations) "FERZYT5 45T I3 — 4k 2075 (£ 584 S i Al e sz Az B 10 il
R TE B4 20 W AN E T BT RE TSR S B R T O AT — IR B, W R i o

@  HAG, LRGN SRR A 1) MR AR S A E (AR E) ) (2019 FRR) o BB R E A
1E CAL IE:RZ E 1T, FREBEH B o G 8, China-EU Investment Agreement Negotiation-Schedules of China,
Negotiator’s Note, p. 5. FfHF =324k 5 CAL S5 34045 2 4 (THHEA) .

@ CAIl-Schedules of China.

® 1ERCEP IR, F&IE F X £5% 98 4Tk i i SR T 6 1A A, (ELHEBR T RS 9E, TRI IR 45 b LA R VAR A7) SR B
TE T EA L, RCEP, Annex II, Schedule of Specific Commitments for Services-China.

@ CAI-Schedules of European Union.

® CAI, Section II, Article 1 (Scope of Application).

© See Antonios Vlassis, “European Commission, Trade Agreements and Diversity of Cultural Expressions: Between Autonomy and

Influence”, (2016) 31 (4) European Journal of Communication 446, pp. 456 —461 ; Lucia Bellucci, “The Notion of ¢ Cultural
Diversity’ in the EU Trade Agreements and Negotiations; New Challenges and Perspectives”, (2016) 2 (2) ltalian Law Journal
433, pp. 433 — 444,

@ CAI, Session II, footnote 12. TEHFTAFILE A, X “HIBUETE" HHIMELE T WTO A AH S A AT AP BR o See
Aphiwan Natasha King, “National Treatment in International Economic Law: The Case for Consistent Interpretation in New
Generation EU Free Trade Agreements”, (2018) 49 Georgetown Journal of International Law 929, pp. 941 —946.
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FUAR I T 2 70 5 B2 SE T P Rt 1) 8 H A (A G TE O CAT AR LR B (4 T 45 T4
W AEBES B BerfriE , A5 a Ty R T, MERE COMRBERE) R AR HE AT [ Ry
NG AR S B X . MEAh, CATfE—SURE P PR By A TARBILER, ansh =3
SITE WA B R D T A ] R AR o X SR FR RO X B AR R T2 S A T T

TEfe B B AT T, CAL Y SEA ZR SOMLURE 5 16 48 L% 263K 15 SCRIEE I oS Jou i 22
Sto AHM TR AR R BERE A AL, AT AT B0 U E A B 2 1 38 AR 22 AR SR N ]
B, XA BB A A DI Frh— AN SRR Y 1R BT 2 247 5 50 = [ T 4%
(i AR 75 T LA B R A SIA T E i, ol DS B A B (1 di S 1 5 288 2 LA
PR T— BT 1 355 o CAT di [ 38 2 0Om 1 HEBR 45 07 500 L HEAT T IR, 5 PO Ti%
AL S A B, © {ERER T TR DR R, 15, ERTPHERE L, CAT MLE 4
2975 555 = E VT SL R PR E 8 A v i R R AN ] T R B E 8, IFRE R SIS T
55 T 5% ) S i i RATLAR o ST P 7 B2 5 R 06 i B e 2 P R 8 2 0T L4 5 | AT TR B 5
Z%.© XL, A CALHUE —4F 2977 55 = [ B AL E b i) SR PRI E A B JF AR AR 26 T
(R ,D (XY CSEAMERLE R ARG S R S A R T R 7 A
ol 2

2. JBATEOR

JEATESR (performance requirements) BUFRMVBUEK , 45 A< T8 [ B X80T K AR L Bt fin
(SR R 2K, PROCHLI [ PR 57 50 R BT, M S O 27 52 5 RS 4 Bk (R . © 5 [
PRz SORMZHT AN AL AL ARG LT, 5T S P DI AR (4 A T 2R 8 [ P 22 5
WUFATRRE XS G o ORI Z I T U E A JRATEOR IR, BAESR 1E sl BRI 46 247 RO A i . ©

CAL 7ESELEIR B AF P A Ui i B Atk L, B T RN AT R AR, A48 10 TT68 il 1 i

@ See generally Catherine Barnard, “Derogations, Justifications and the Four Freedoms: Is the State Interest Really Protected?” ,
in Catherine Barnard & Okeoghene Odudu (ed. ), The Outer Limits of European Union Law ( Hart Publishing, 2009 ) ; Christian
Tietje & Kevin Crow, “The Reform of Investment Protection Rules in CETA, TTIP and Other Recent EU-FTAs: Convincing?”,
in Stephan Griller et al. (ed. ), Mega-Regional Trade Agreements: CETA, TTIP and TiSA: New Orientations for EU External
Economic Relations ( Oxford University Press, 2017), pp. 87 —110.

@ See Yannick Radi, “The Application of Most-Favored-Nation Clause to the Dispute Settlement Provisions of Bilateral Investment
Treaties: Domesticating the ‘ Trojan Horse’ ”, (2007) 18 (4) European Journal of International Law 757, pp. 771 —=774.

® See e. g , Maffezini v. Spain, ICSID Case No. ARB/97/7, Decision on Jurisdiction, 5 ICSID (W. Bank) 396 (2000). £
5rHrZ WL Scott Vesel, “Clearing a Path Through a Tangled Jurisprudence, Most-Favored-Nation Clauses and Dispute Settlement
Provisions in Bilateral Investment Treaties” , (2007) 32 Yale Journal of International Law 125, pp. 125 —128; 1&42H]. ( ASE
RERRSY . B EAHRE TRz S), # GERIT) 2007 4552 1, 41—S0T0, EE&: (NRFRITA.
P £5 % blb i S R i PV L BT 80 , 4 i ARIL ) 2020 4R565 5 301, %5 182—188 TiT,

@ See e. g, Julia Magntorn, Most-Favored-Nation Clauses in EU Trade Agreements: One More Hurdle for UK Negotiators, UK
Trade Policy Observatory, Briefing Paper 25, November 2018, pp. 5 -7.

® CAI, Section II, Article 5 (Most Favored Nation Treatment) , para. 3.

©® See Facundo Pérez-Aznar, “The Use of Most-Favored-Nation Clauses to Import Substantive Treaty Provisions in International
Investment Agreements” , (2018) 20 (4) Journal of International Economic Law 777, pp. 777 —805.

@ CAI, Section II, Article 5 (Most Favored Nation Treatment) , para. 2.

® See e.g. , Suzy H. Nikiema, Performance Requirements in Investment Treaties, International Institute for Sustainable
Development, December 2014, pp. 5 —13.

@ ZWELA: (EFRE RTINS EITER RS . B (EEHK) 2017 4E5 6 ), 4 116—128 1,
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o/ M Hes . BRIIE—Z5 2007 BT A 45 Aol A = SR AL ST My el g5 . e Aol i i 1 5
F= A ARG L I E SIS | S — 7 2 25 N sl A sl AU al I R 2 A
CATJBATER AR R T RLE T8 T HISMETE . At 1R/ Lo 9 2SR R P i 70 sROAN 38 T i
V25 277 A5 5 D OB sl 2% P T AL 5 B B2 W) I 2R A o CAT JRAT 2SR 263 W Afl 2 S 0 5.
AR T IR WTO 355 2

CAL JEATEOR 30 9 K il SRS LR R BUEARTE S . S H 2 B X Z THAZ ARk 2R
PR DT H E R AR IZ B I HMNE A R B TR PEBOR S LRl o X — (R RBAE 2 LA TR 2 AR R
FIEFEA, W AT E A A R R b FE SR LT S e SR S5 O TR i S LT R i
S, ® #4k2020 4F 1 15 0 (PESE—BERIE) (LUTRR (hEBE)) &, CALTERELT
FORZAT IR T A 1R ] PR BORVF PT i A L 2R, X Pl [ 07 BT 3% ) b i 4 33
CAL XS5 il PR B AR R L ZOR R I 55, AR 1 5 A 2R N80k AN FEEOR, A
TFABARFALAE AT 25 . B S AT R EIE, AR s TR L AR Al 5 1]
MZEITAE . HAK, CAL ZOREURF s VFa] R T 25 1F, JFAF6 005 B R PEAIAR B[R] 5
W, [Ff, CALJBATEOR A MIGISL, ARAF LT ERE . hEkEE 55w 4 5 B LG L 1Y B
IEFLISEAHEIE R WTO (55 5 A KRR AP AEME ) B VRG50S I CAT S& T 3 il 1 4
AEAEMHUE T LA (h3ebhE) moNGER0,© (5 (hEPE) ML, CATXIEE kiR
BORFGAL 5 IR B T BONA RGBS 1]

= KEMEAROHEEIESR

CAT TR 73— PR B T g 55 = AR B PR 15T B A S PRASCR i 0 1 L 3 W] 82 O v
DRSS HZOR ,, TR E AL . B RGBS LR SN A Iz B A il
TR AL , CAT B SC55 1) BE AR Bt AR B 1 [ py 2 2 SR O BT A o

(—) RA@mARYEHELEA TS
EE BRI, SRR B BRI = AR B, BRI aE B R, R

O BIEHEARE X4 2497758 N T Al 3503 A 8 Tt I sl AT i F8 it s B2 5K, ) 8 I s 3t 4 24 7 B N 18 BT il
SN T RERE Bk £ R A5 B g A T 0 200 SR BICER FRAT B i, CAIL Section 11, Article 3 ( Performance Requirements ),
paras. 1 —2.

CAI, Section II, Article 3 ( Performance Requirements) , paras.4, 6, 7, 8.

® ©®

Z: 0, Julia Ya Qin, Forced Technology Transfer and the US-China Trade War: Implications for International Economic Law,
Wayne State University Law School Working Paper No. 2019 — 61, updated January 2020; fa[#ft. (Fe ARG EITEREE (FF
R—— M RBARFAEERES T R IEE), B QGERRE) 2019 455 1 #1, 5 144—153 71,

@ WTO, China-Certain Measures on the Transfer of Technology - Request for Consultations by the European Union, WT/DS549/1
(6 June 2018) ; Jyh-An Lee, “Forced Technology Transfer in the Case of China”, (2020) 26 Boston University Journal of
Science and Technology Law 324, pp. 326 —328.

® CAI, Section II, Article 3 ( Performance Requirements) , para. 3 & sub-paragraphs 1 (f), 2 (f).

® See Carrie Shu Shang & Wei Shen, “Beyond Trade War: Reevaluating Intellectual Property Bilateralism in the US-China

Context”, (2021) 24 (1) Journal of International Economic Law 53, pp. 63 - 66.
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WARAERL TR, AR B MO A GERIES S B, SR P E
WIRE, BIANEBEBTE A PO A [ d Sz W BE AT R i R 5 SR =, “rsim e ok P 1 128
WIRE, BRI AR AT SR A5 W i it R B AEL AR BRSO Y B IR 55 M 80 0 4 e i i i, R
by i) WA E SRS SEELAR 297 AORURI RN L 55 R B, R I B EOR . 1240 BITs X IR
TEAE,® R Z i3 W 5% 21T 1 BITs Ay o B JIR 55 MU ity B e 40 e

VEN AT PE R et AR e b, B RE S CAT g H O], )2 B2 T CAT SUAR Y St ik
ZRER D CAL A AU FI-BE T BE &2 45 AE0RR R AL 15 35 W] RE SR IR R AL, Bt % 17 (1 R385 B3]
B SO AR A A L 228 . b ALE I E FPAYIEDTE TN 5, CAL SRR Al S A T 2 5 K 4
HEETT SR B E S, BT a2 R 5 EGE IR (ICT)  ZEAT M A bR v il 2 45
TEA SR R A B W T 1T, CAL B AGKBEZ K (amicus curiae) SEAUHH LR HI BT, XLELIE
BB g vt 1 W A A0 S e Aok AN W o] H. H 45 TR ALY R K F- o BE BT W) &, IR B T
SCELFR A T (0 2GR ERRE IR BUN @3 H AR o

(=) PAEITHAFESA A 47

RAEALYGE BITs sp—BOREAR LTTITE 9 553K, (HITARE A2, W RCEP, CPTPP, (3
[ —sB YR — kb))  (URfRiFR USMCA) 2%, Hise Sl A o i, H# L% 14K
BELENE, ZAEAEXNIMEITE T ER, 2 PIEER Sa 9k N IEal, EELAZT7r Z A5
PEORAEY CALMRAFH BRI 2% B X ST A L BT, T8l 252 4 B Bl BRI
TR OR 23 38 4 F AR S B o

B, CALTER SRk 4907 A Poa F s on B2 Hbm . ik, CAL G55 2 4K
M55 T~ Foa g HRRYSEBE, W agse il . AMNUSEIRE | BoREGLE . PRl . xRl o5
A B ALE B H VIS N A . TERMUE W 7 11, CALRE AN 20 3 I 63 8 3 & 21 e 55 40t
S, A TP BRI RERTALA], AR TR B B PRI R R . X 5 R AE WTO AESE
PHESII R 5K — 2 RSP PRI A IEMET T, CAL SR W E MU Y IRSE I, BOR SR 275 1
PRI A MIUAR) T [R] 2575 0 06 i S5 ARG A Al ) SR 3 S AT — B E AR B, I
SEEPRTSE ARG R I L RD A AL DDA IE PG AR S RGBT T, CAT R
275 FETE FI3E AR, LA UM WA DR Pk dle i S RS A o il i 3N, S A A iR
o 5 i S BORIRIA AR o A VULE R T BE IR A RE S ZE 1k AR ST sl Ay oAb i, H.
WAL PR TRE SCAR @ 85 =, 5 LAMEL R FTAs rhsg G400 15 B 45 305558 AN3d JH 4

@ See Esmé Shirlow, “Three Manifestations of Transparency in International Investment Law: A Story of Sources, Stakeholders and
Structures” , (2017) 8 (1) Goettingen Journal of International Law 73, pp.75 —89.

@ UNCTAD, World Investment Report 2004 : The Shift Towards Services (New York; Geneva: United Nations Publications, 2004 ),
pp- 147 =180, 208 —212; Kaul P. Sauvant, “The Regulatory Framework and Investment: Where are We Headed?”, in Marin
Marinov & Svetla Marinova (ed. ), Internationalization of Emerging Economies and Firms (Palgrave Macmillan, 2012) , pp. 15 - 16.

® CAICARY “FEHE” —ia B PARIRE, transparency il transparent i) H P 26 7%,

@ See e. g. , Friedl Weiss, “Quest for A Sustainable International Investment Regime: Leveling Up Through Competition ( Policy)

Rules?”, in Katia Fach Gomez et al. (ed. ), International Investment Law and Competition Law, European Yearbook of

International Economic Law (Springer, 2020) , pp. 1 —24.

(5 CAI, Section II, Article 3.3, Article 6. 1.

©® CAI, Section II, Article 5. 4.
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S RALHI AN ), CAT MURE 2 2977 3% 88 55 48— 18 FH Db ) i i DR AL AR o AT 5 Rl 42 B A%
ANy . BT A I L — A S i AL R R R, AR TAE AP sa i 36
S o RAR RIS LA AT

() &@IR%0 BEER

CALZE “HREHEAL” SHE="WLl I T “&mikss", WRIEE KE . FEGI5N o
B (G RFRE AL BRIy . FE RIS ARHASIERNSI RE LR 1A
BB bE, CAL XSGRl iR 55 W HEZ i BUE RS D e AE R RN 2 B R BT, o e 4 2007 % 4
T TR R OGTE , LA AR O 1 rh P < IR 55 4 5 Tk R ka4

i, MGITHONAGHE [ AU I AETT IO T, CAL 96 i (19 < A ) AL A5 R B
SRR AHSCHY R S5 L SR AT FUHAt R IR 55 o AH#C GATS, FRIETE CAT rp i BT U&7 1) 4
I, GIAAEARAT AN A B R A 55 00 T G4 THEORFIR I . BT . BT BB 4
FIEEIRSS 55 @ CATZETF 4 il 3710 [ A o AR 1 g R AR A, 3l o AL b . 46 il Il 5547
I AT W A S 20, P PRIEAS [ G Rl R TR % A FIRGE B 1 A s Il

B, I AFE RIS — o BT HERIEAFR C A WO 25 G Rl iR 55 BE 22, CAL Xf
<5l R 55 M AEHE R 18 B A 2 1) XU RO M A R UL BT, e R R S5 SR AL ROV AT B ER . SEH HL
SINGAR T AL b o5 1 W 25 5 1, S EOREG TRISEMFE . ALy A=A
ATAREMNTE, Ih ERATE T S P 2R . CAL ZORIF IR 2 B SR 857 N — MR, FF
S 4 2738 FH 4 R W T 2 A ) [ A o

=, BT S KU BTE . CAT X B R AH iY 5CH: A BL T8 46 Bl I 55 A0S 8 BB
B & (regulatory sandbox) WYL N, 7EE LSTA MRS I, CATRR T BIw 512650, #m
AEATHAET R ST K, LARIN SR s T e R ) B SER BE hy (ke 2R X0 <3 il A 55 14
QWAMA G, CAL ZOREAFZ T Rk s 3 E RS 48 7RISR 8, A4 A 5% XA

S SEIEAT I AT G AR B ER , (HARSEOR B ARG BiIAh . X B CAT JCI] [al i Hh BR XU
SN SRR E Y SR BUIR, IR RN 1 AR ESR

B, KT ERE BRI X% CAT TGRS 10— RBAMRE, ¥ MBS
PSSR <Rl R e A B AR R A BUUIR G5lkz —, W RO R P R
Baho EBUEESER I S0 h A S RlE SR W LA TRIRFHBAAE G LY CAT IR R 4k 2 07 1E

@ See Thomas Cottier, “Competition and Investment; The Case for 21st Century WTO Law”, in Katia Fach Gémez et al (ed. ),
International Investment Law and Competition Law , European Yearbook of International Economic Law (Springer, 2020) , pp. 261 —286.

@ XEEEPRAVAREGFEEART G20, SmfEZ e, BERGITIHERN S HRRKEE &S . HRERS
A VR R BT 30 AR L R BLGE I A5 B 2T BRI IR S H R A I Bt

® 2016 4EEE S B4 AR EY &R, B YRS RRNE QDR R B8 XU R BT . 2L Guilio Cornelli et al.
Inside the Regulatory Sandbox: Effects on Fintech Funding, BIS Working Paper, No.901, November 2020; B, FMBHE:
(Zoedtif: QI SRENTHE—ET “REVDE” MIKE S ERSEERMEE), # (RIEPIR) 2019 485 3
W, 252735 0, HATEIERETE AL 40 24 E Z M IX S0 7 Sl g e, S EAREAT T 2019 42
AEsh & B I S T, EEEE . RiBEHmX,

@ See Nigel Cory & Robert D. Atkinson, Financial Data does not Need or Deserve Special Treatment in Trade Agreements , Information
Technology and Innovation Foundation (ITIF), April 2016. %R &N, CPTPP Ho % 4 Rl AR 45 5540 85 B A R A0 ek e 1% 13
THERAFS, RO MR T LG IR 55 Bt 2 A E AR, 0l 5 | SOBok s 2 B 32 SLBOK
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i SR T TR T AR IR B9 A SR T, SN AT B Lk LT P < il il 55 4R 3 i
WERPTT E R E AL BN R o 4k RCEP 26 12 35 “Wi 75" Ta, CALACERE R
R AIAL PR ORI 2R AR 2 AR P IR B e R B B o BRI AR T il
HAEL, (TR X5 T A R AR DI OGTE , [ PR T AR S A I 2

SR EF, CAL T M EHEAM S 2R S BRI 1 75 1) — 2, 456 F R A e B
IRV R RS Rk, JFA B T amiE st il . A B E R PR SE. CAL
SEA A HESR S WTO i 55 53 5 MU Ay b S A BARAR AT S A, A28 63 A Bl b IEAE 2E 47 1Y
CHR S E ALY 3RS O 3t 2 FPIRRATE WTO B s U A2 S AE R 2

= BEARSWHE: HE= ST KNG E R E

CAL fy S 1P M 4 i P s AR B T I S ke 1 PR IROXUTT I 22 T BRSE AN i e U, g ol o
A ARG LA AL . CAT ST R SR A Aok 9 I, 2 di i 5 — 380 5098 A e iy
G SR (covered entities)  ZCMIERE = F 73 i A8 HE 2 F 1Ry b I o8 W B2 5K 25 06 [ A ok R A7
MU o TR LA SR AL T CAT LW B LR SR 3 2k = TEBRMRIZ AR, ITER 546 3
& (JBATESR) s 3 5222 = (Article 3ter, WEHUMERPSZMERAIENE) B EFOCR RN
FEHR A

(—) CAI 3 & AR e T

5 CECEE—FmS A bR S ) (WCEEH—BR A 55 i) UK CPTPP 25 B iE A [,
CAT AR EA AN . ARSI R A A, me A v A TR se ik —anE, fE—E
FERE_EH IR 7% B U . CAL XA 5 SR 1 B (G A . BUR P Al S35 2 2B WAl
o X HATBW S TR W AL SR, TG R AILERANE, RN MRSt
TS BUNA B % R RS, A B B B9 Aol . B e T35 H R AR 7R 47 8l 9 Al
A0 WNZFUER LA S, AU SR AT A A S NG 3, X5 CPTPP FI
USMCA SR “ RN RDMAESI™ A9l 2 H B R i A el A e AR 25—, CALIE
SEBR PN, ARG 205 BUR XAk 4 BRR AT A SRR R, U2 Al T e S A L

P, CAT oA 5 SEUR A B St b FE A ol —ia B, nDR B 2 2R A . ER SR
AL EBARE BUN AR A0 a e N o XTRRBRIN S, I ARIE AR RS S8 a1z Fl R
i, Hobefe 7 AE AU SF IR XE R T, R, 90 S S R AR AT ) A0 i DR I A Al i

@ WS E MR A JE T WTO HEZL R IEEM T A ZE THCA A BIEIL (Joint Statement Initiatives, JSI) (1911
WA Z—o WRHTE 2017 4F 12 F2AATIEE 1L RAR I AR, - B AR 2021 45 11 A28 TI1055 12 i WTO &2
Bk S R M g R FR R B B R R A B K AR R R, See WTO, Joint Ministerial Statement on Services Domestic
Regulation, WT/MIN (17) /61 (13 December 2017). #¥|75 HH{*T WTO Ji 53 1% 8 AY 52 2 bl A S 55 b el P Rk 75 v
HIHLE LS THR 550, 45 RCEP, CAI %%, See IISD, “WTO Member Group Negotiating Disciplines on Domestic Regulation
in Services Examines Lessons from Trade Deals”, 29 March 2021, https: //sdg. iisd. org/news/wto — member — group —
negotiating — disciplines — on — domestic — regulation — in — services — examines — lessons — from — trade — deals/ (last visited 20
August 2021).

@ CAI, Section II, Article 3bis ( Covered Entities) , para. 1.
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AWCATT G5, R R P im SR O T SR R Aot 2 4o AN, W AR
I P A A A Al 0 S S PRI SR R AN R 4 249 5 BES R SR AU

(=) & 2E FSIARPLN 64 e

ML EF, CAL SORRNIRIT SO — U E  (fU4f CPTPP, CETA | (SEE—KAI. A
o) CRE—Hrm A bR A E) 55) PBOMERE E AR, ATz E . AR
PRRL & . B . ARRD R B AR, FEEE 1T sh B RARR L 55 H e o

L RE 5 I8 S AREAL

TERMAHE b, CAT ZEREE 2475 1 PR e ST DS I3 sl i 2% gl 5 0E, AR
HUHEAT SRR 55 (3K 32 0 I PE RN do P phy 6 R 5 4y, HOE PV L2 105 7 DI 52 5 3
AU 280 FEL A Aol S AN S5 B BRI, (HAE AR B 5 ORI 3 H A 5 v 57 BORSEA — B
TEMES BT — A N E b, SEE—Jr 4k AE SOAR KRB PR “ B TR E & AT
ERGE, WO G E R EFAL, 53— I RS 584 P r S B AT ol A A5 4
LSAEAT L] o2 B T AE R A OGRS Al AT U T 7 A BN 23 P38 4 o CAT 3 8 52 AR UK
By I AR S 355 N, 5 CPTPP, CETA il {BRM—H AL KRR E) S E
A AP LR T S LA A A, ARBL T SRRRIR H A5 AR B IAE R A Al L2 4 A
FE— 2tk

2. PSR S AL s AL T A A SN T

W AR HITE AR P fl, AN DL 8 A a1 S Al 2 25 07 50 5 2 B AR RS [
TE—ER R EARBL T A BCIEIBC 7] o CAT XA 2 SIS R B RE R AP AT o, S 0 4 g 2 7
AV R EAT AT HLR] . A AR i, BT AT O AR5 I T O A S A Ak ML A [ PR S
PALHT A LS (interface mechanism) o JF &l B A 4S8 58 S VR B0 588 4 b SRR 17
NV R IS, SO THBRECRZ M B Tse F 08, SRIE SR A AU L ik — 2
XA i ST N AR 22 KRR L n] i PR R O i D Y TRV, CAT RSR A BT i 19 3 44 5 A 52 90
RERHEE , B EA Al AT o 8 Al I N T BUR RIS o

e A LB /AR UR IR S T R (interface theory) , F2 5K i 2 £ 51
A AL SO BASK SE A R B E K Z B &G R, W20 A 5 R 453 [ 1
P e R e VR A HH EE B A B TR .Y CAT I i SEAA LU A B T o B3 7 7 A AN AR g i
bR A A AR e 2, S T A ML B R AR 2 R B AL, T S BN
iR S [ K Z T I 2 S VR A B R /BT, Tl B & i B A g I s 1, A7 el
AE D AR A 22 A ML) H AL A LA ol BRI 2

X AT IR S AL 4G M 5 B S SR T TR A B BT Al B0 B Z A IR 55 $R 54T . CAT, Section I,
Article 3bis ( Covered Entities) , paragraph 3; footnote 8.

Z o CEA AR5 80 . SR 552k ) , 40 ( RIEXIAMNE BRI 2020 4E55 4 1,

Z: I, Ru Ding, “Interface 2.0 in Rules on State-Owned Enterprises: A Comparative Institutional Approach”, (2020) 23 (3)
Journal of International Economic Law 637, pp. 637 —663 ( LAASEHUAFIE A Mg 22 = )) o

@ See John Jackson et al. , Legal Problems of International Economic Relations: Cases, Materials and Text on the National and
International Regulation of Transnational Economic (West Group, 3rd edn, 1995), pp. 668 - 672, 1140 — 1142.
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3. 550 5 S S I 2 R

CAT IR 25 LRI Hp 5y — O 20 A BB W B, A 355 2R 3CA B8 DA 110 375 W) SR R A A A 4
BN 375 B E RN o AR I PR e (408 BH 2K, A SR I A Sk B R 5 SR P R M A T R X R 25
FEAAFIRZ I, A A BRI EEA MG B o R R B EREE Z, AE4F Ay 15 R
SEARMI A . BRG] . A lh B T R B A SR A o ARGk 2 T R T Iy s A% A
A BASASE], 025005 2 R S I 0y s A SR ACIR DL . A AL AU | XAl A fof s ol 1) 7 2 2
By (VR AT N B N B E & 715 = R L B N | A oY AN 8 A G Rl |72 (4 s Ry
A RATAT R S . A SSNZEHE . A8 Ak A i 4 24 0 BOR BT A AU RE Y 323 HILAG S AR K 15
o KRR WRK R R, R 0B 2R BOUM R (IR ZAE) R R A P i BTy
i, MM TE L MBI, NS 7 M 55 o X Bk Tk EE UM I A7 R B %
E IR PR U —Se R i, BLAh, 3 IA R A R PR 55 SO B . S A ]
WS A EPRSCER N A, RIEB IR RAT . &% A ES & R4Z! (OECD) FeFEA Ml
MAFHAF S B RE 5I A KA X559, A BTl E e R 05tk — i sh B A b
WO

FEL A A lb B 5 A (] R VI AE 56 o CAT A BLAEE0H B IR o SR I S A U BRI, (AR 25 =
TR WA HE SRR B B AN 5 B B RN T WTO (MU 5 s A3 it b e ) i — e RiaE,
G E S, TIPSR AT, IR AR T SUESYT S BN RS o 5 TR R RN 5B [ 28T T rY 28 B
Hr A AR Tl B2 B 2k sk A AL, (H CAT ANV B EERLE HLAR TeiZ . AR A s fh, M
SKRERL TN ATHME I B 0y, AR B0, BUREE. RN TS, TR B A A SR 1)
. X% AT EERZEPFER KRG (T2 W w5 3E LR B A e 28, 4o B 4
A TCHRAR YR, SRR AR b5, A T REVE AL s .

CAT o 55 SRR LA bRl e, 23R B B RAE 4 B Wb R P X — A e R, BE
FEOTR E I R A ol B T U R, SCREsE S o o B AR A Ao, R E RS
2R T E A AT R o 2R 3 A A ol B RO T ) AR — B, LA E A
AR . A FNEHL, PEECR AN A2 @ Sk EEE, DR E] CAL MY W B 4%k
HARBWFFBCER RGN, IRy 7 WTO A 3G TR ) 37 37 DL A K H 30 B8 F
XN R B S R B A R, &R A AN R B R A ), AL b, gk (EFXEA
| UM AN AR R A TF3a S ) J5 ., BCRZ RS E R AN B it i 2, @ B P s
AN SRR P S T S5k LA FL  , F ak R R 205 U0 O 1 I I T SR

@O See Alicia Gracia-Herrero & Gary Ng, China’s State-Owned Enterprises and Competitive Neutrality, Bruegel Policy Contribution,
Issue No. 05/21, February 2021.

@ ZWEA: (EPREUE TS EEAMBCE), 8 (R EESE) 2019 4255 6 ), fRFRe . Bl (WTO Ry
TR EA Al R A E MR T R EBURM ALY . 3 ( RIXTAME T2 2016 455 3 1.

® 20204E6 J] 17 H, WKHZENSEA T CEEXTAMNEBUGHME e JEA P34 F R AD) . SR 1 41 3R W K BU A
4 Y A A ) BF HE 28, European Commission, White Paper on Levelling the Playing Field as Regards Foreign Subsidies,
Brussels, June 17, 2020, COM (2020) 253 Final.

@ 2021 4E5 H 5 H, RREAZ 012 R 10N 5 OC T o BRI B R RS 6] St 17y L o D B 49— Tl 3 A R U BT i . AR 2 583
W ER LI (regulation) AYTE AL, B 426 T WCHE M 5 [E, European Commission, Proposal for a Regulation of the
European Parliament and of the Council on Foreign Subsidies Distorting the Internal Market, Brussels, 5.5.2021, COM (202)
223 final.
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M RASAHFEEZRENEERK

TEZE B AR 2 P G TE ARl A AT A B Bk A e M AL TT SR, AU AT LU A7 e A28 A7
BURUR JEAL, A AT A ) 5 4 A7 3 i R B 9 N AS A AT o AT 528 T WG A G 26 % 22 57
LRI NE, WHL T WCERAEN(HZ 3K % (B —E B S S hE)  (BLR AR
CBRERPIAE) ) RRREAEHAETT I 2 b E o IR S5 5 I 52 K € (Trade and Sustainable
Development) T4, HJSERBTE SR HA . B, #ps < E a8 i A 5 gt
TN o CALX PIRpE A R M BB OCERRIY 541, SR W Rp8e A R 4 29 T R Ui R IK B b,
SEVUTR I N AR B B A b AL T4 2977 LA [RTIE, AR B 22 R A Ak 25 BOR FL AR B T AL
CAT IR IE H i 28 26 20 A RS0 U O SRTE R 26 20, oSG T o7 T 3R0 UieAefl
Lo At 2 ST A AL E S AR R TE

(—) I L IRFLARY Fo AR TAL

s S 2 SRR H YT, PR IR e 2 SN E A Y RO BT SR , R AE TR
SPIEE_E ) RS T AR, R E PR SO AE BRI . BRI AR AL Rl E s BR
AIERUCEIEN A . CATIIA T I H AT PNR A 19 28 5 PR E i Bl A R BE 57, A SC b
F, CALAOGERFA A RS A RS, i ELa i BRI 7 S — B, Al Al AR 808 P 3R 5E 5
FERARS SRR . PATHAT WEIRITAS AR S B D T B B SRMIAR T ] AT A8 BRI L A A5
TERUEIHTITTE, CAT BRI UREMZIAGE, ZOREATTAMIE: (e B R HESR
29) tn CEREE) . HAL, CALBJRTRALFRETT, FHLUBBUEAS |3 U b Best ik .

CAI AR FATHS A AL A R . TR | 2R @A BT & R R & e Hr . R IE
LA RAEE TR VORI R AL, ©A 17 4 BITs YA SIREEHEAK, 518
FTAs 0 T3REE A0, 5 CAT ML R4 A JiE A JE XS BRBE RN A A e AEAR R P B 1 3 [
ZHIZITRIZRA NG, BRI B2k (Al ] REXT 3 FE 7R R 9 7 A — i PR sl 2o, AR T B X
PGSR — BT . AN AR BU S VRIS R IRE N R, RETESLIEES, Has
5 LA KA SR S5 TATI AT W R 280, ARRAE 1E— 5 (4 AL 2 P R 45 g e S22k 5 T s v s A /6
Mo WK AT M T SR AU BRI B BORMESE , FFINCTR ] fll Xt sk b AR AT 50
25 TR U I ) —SE BT XU, 7RI T BB A 3R [ Al N0 45 Tl ST

(=) #FLFIARARPC

TELZSUHNE PN TARMERIT 20 AR R 2@ ERYKF B, CALSRIAZR 2977 WL
AIRESS S LA RO ME I iR T e = RO 55 SRR UE , T RFE 5 ORI AR HEAE L

@O See e. g. , Matthew Stephenson et al. , “More and better investment now! How unlocking sustainable and digital investment flows
can help achieve the SDGs”, (2021) 4 (1) Journal of International Business Policy 152, pp. 152 —165.

@  FERFSSHAT, BRI T 1522 & R 15 e R BRI B2 Vb e AR M H AR Z — . See European Parliament, Resolution on
the EU-China Negotiation for a Bilateral Investment Agreement, 2013/2674 (RSP), 9 October 2013, paras. 33 —39.

@ CAl, Section 1V, Sub-Section 3 ( Investment and Labor).
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AR . 4277 AN RIS | R R A5 D H AT 5T AR AR v sOR REA A it H 57 T
ko CATIRINZRE 2757 % F 55 IR [ N MEAEAL, (HA4R 2977 AN RERS 55 ORI AR HEAE o Oh 2R AL 9%
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CAI, Section 1V, Sub-Section 4 ( Mechanism to Address Differences) .

See Panel of Experts Proceeding Constituted Under Article 13. 15 of the EU-Korea Free Trade Agreement, Report of Panel of
Experts, January 20, 2021, pp. 78 —79.

European Commission, Disputes under Bilateral Trade Agreements, https: //ec. europa. eu/trade/policy/accessing — markets/

® e 6

®

dispute — settlement/bilateral — disputes/ (last visited 26 June 2021) ; Restrictions applied by Ukraine on exports of certain wood
products to the European Union, Final Report of the Arbitration Panel established pursuant to Article 307 of the Association
Agreement between Ukraine, of the one part, and the European Union and its Member States, of the other part, https: //
trade. ec. europa. eu/doclib/docs/2020/ december/tradoc_ 159181. pdf (last visited 26 June 2021).

® See “Amicus Curiae: An Overview of EU and National Case Law, Concurrences-Antitrust Publications and Events”, 15
November 2018, https: //www. concurrences. com/en/bulletin/special — issues/amicus — curiae/amicus — curiae — an —

overview — of — eu — and — national — case — law — en (subscription required, last visited 26 June 2021).
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@© See Panel of Experts Proceeding Constituted Under Article 13. 15 of the EU-Korea Free Trade Agreement, Report of Panel of
Experts, January 20, 2021, pp. 80 —81.

@ See Uri Dadush & Andre Sapir, Is China-EU Comprehensive Agreement on Investment Underrated?, Policy Contribution 09/2021 ,
Bruegel, April 2021.

® Seee. g , Yen Nee Lee, “China-EU Investment Deal is Still Possible-But not Before 2023 — Analysts Say”, June 15, 2021,
https: //www. cnbe. com/2021/06/15/eu — china - investment — deal — still — possible — but — not — before — 2023 -
analyst. html (last visited 26 July 2021).
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@O See e. g, Center for European Policy Studies ( CEPS) , Tomorrow’s Silk Road: Assessing an EU-China Free Trade Agreement,
Executive Summary, April 2016, https: //www. amfori. org/sites/default/files/ CEPS% 20 — % 20EU — China% 20agreement%
20 ~ %20Summary. pdf (last visited 28 June 2021). JUEFFRETE € & T AL Lk ) v R4 T R AK P06 2R A BB 15
P B A RO AR A% PR GRS 1T 2 IR A ih 5150 B E o

@ See Thilo Hanemann & Mikko Huotari, EU-China FDI; Working Towards Reciprocity in Investment Relations, Merics Paper on
China, No.3, May 2018.

® Article 345, Consolidated Version of the Treaty on the Functioning of European Union, Official Journal of European Union,
Oct. 26, 2012, C 326/47.

@ See Kerry Brown, “The EU and China in 2021 Separate Discourses, Similar or Different Aims” , The Asian Forum, February
2, 2021, https: //theasanforum. org/the — eu — and — china — in — 2021 - separate — discourses — similar — or — different — aims/
(last visited 30 June 2021).

® Article 3, Article 4, Consolidated Version of the Treaty on the Functioning of European Union, Official Journal of European
Union, Oct. 26, 2012, C 326/47. & TRKMRAELE 4 5 U IR TR G BUE = 50— B RALUERRE B, I Paola Conconi
et al. , “EU Trade Agreements: To Mix or Not to Mix, That Is the Question”, (2021) 55 (2) Journal of World Trade 231,
pp- 231 =260,

© See Ondrej Svoboda, “The Common Commercial Policy after Opinion 2/15; No Simple Way to Make Life Easier for Free Trade
Agreements in the EU” |, (2019) 15 (1) Croatian Yearbook of European Law and Policy 189, pp. 189 —214.

@ See Guillaume Van der Loo, The Court’s Opinion on the EU-Singapore FTA: Throwing off the Shackles of Mixity?, CEPS Policy
Insights, No.2017/17, May 2017.

<97 .



CEBREGR) 2021 F£E5H

IR B 2 5 23 AR AT T 2 T A SR RO, DRI S v T i R 4 R R P AR A T AR
FIF4R2y, 25 P a5 E A B D h e TR AR T 2R . A4 K, CAL H s
FH B, T B SOAS B = HE 5 A1 ISDS N 2E, AT B N B F o —bhiE. {2 CAL fif
Er BRI B 3 B RN 24 ) [ SR ) G R D AR N A, TR A R O J T R LR B
] e S A AR U AN B A

FEBGAIZE, #EA 2021 ALK, HrIKE 2 DR T A A5 4 LORE R BRI B H it 2021 4F 5 A
20 H, BRS T — TG T CAT TS IR AR P Dl © RS BB B CAT it
WERL S E AR TR, R ZE B AEXT CAL SUAR ATk A i A MBI S R R i A T, %40
BRI 3 DRSO CAT g AN AT S 280y AR OSB3 XU =2 i) ) s
BOAEE, WM ISP i 15 CAL FERK B2 1 PO HEHER ARIBE . BEAh, CAT ML 800 % 52 44
TR BOTA R P0G R ), B i IR ) TR s 1 3 . M (EDUR A 38 I R I PG P 6 R W &
JRam I . AR MR, RO S BOF AR RICR W 22 Wit CAT (I ERZarY, IR
o A BE AR R CAT P28l ST CAT X rp BRI 23R4 35 & S T AT I s B8 SCRMN i, WU
AL A VR R TE A A R T

2. CAT 53 [H A A sl A R e 7K S il

VEN TR E S — A& MRS 3% A ik, CALA AR M RGN, HE R E
BOETFTRAL, FEREE R T B E VLR 563, JE 505 i Sn AT il b Sz i B0 A 2 3%
AR ERTF i R A EPRIA A R TR TE T RRLE R B S AL A B4
S, FRIE REASAE I AR EAE H 3582 m . FRIETE CAL thig kit 1k R E IR o, &
EIRIA I A T35 G IR BT LA S T Hp4k B e 55, YBRAT T LARIDH A O i BT R SR BRI R
HUO BT R JEAR, o TR R I R 4 BRI R BB T R A HEhdi . RPME CATL 2540
BT, AN ) R 1 R ) MO T TS i

CAL St B B o 7K P2 SR, A 4 -y 1) S Al 7 J B M R IO G B I R R
FE S HUN A, RIS 2 AREL T IR R AL A ARG & . 5T EZITRL G
YEAMIEL, CAL NG TR 4 & i AR T A B RS 0 2k B Ami e . MU Bk
SEIFRCA R, EASCETT Ay I FRR ARG . ST aE B W AR R DL ST TS IR AR b v
I R, AR TR IR E 508 5 B R AEL BT 23k 7 H S OF JE . CAT UNLEA 1y 4 1
FSEHE R IE TR [ DL SR T s i OB 4 I, RIH CAT fRAERRAESE , X 6 RS
A AR E N g 52 78 S

WRFEG I B NIRIA RS ANEIATEN I P Ea B N A, R4 E R EAUGARA
Flzs LRl AR S 5 RERIGHEEZEE . FRE HEEAEA 8 LLE N RAEER N 04 Py E PR
TEAA AR & JEAE R, T BB K AKX AT RO AL A T Se i B A . FEi 4Bk
Ak B T2 PR, CAT [a) BRI EL 1 3 E A il B AU ORI AT L STR BN RAFTE S . X H

@© European Parliament, “MEPs refuse any agreement with China whilst sanctions are in place”, 20 May 2021, https; //
www. europarl. europa. eu/news/en/press — room/202105171PR04123/meps — refuse — any — agreement — with — china — whilst —
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The Paradigm Shift in China’s Negotiating Investment Treaty .
A Commentary on the China-EU

Comprehensive Agreement on Investment
Shi Jingxia and Chen Xiaoxia

Abstract; China-EU Comprehensive Agreement on Investment ( CAI), concluded on December 30,
2020, is the most bilateral legal instrument between China and European Union since 1985 China-EC
Trade and Cooperation Agreement. Unlike traditional investment agreements, CAI not only covers
investment liberalization with an emphasis service sectors, but also regulatory framework aiming to laying
a more level playing field through fair competition, covered entities, subsidy transparency, etec.
Furthermore, CAI secures commitments on sustainable investment by linking investment with labor,
environment, climate change, corporate social responsibility. Overall, CAI represents the progressiveness
and comprehensiveness of investment commitments China has made thus far and indicates a paradigm shift
of China’s negotiation and conclusion of international economic and trade treaties. The high-standard
commitments in many sectors China has committed in the CAl deserve more attention. The tit-for-tat
sanctions between China and EU since early 2021 undoubtedly cast shadow over the CAIs ratification.
However, the completion of CAI negotiation in time and the progressiveness of CAl rules fully exhibit its
unprecedented significance in promoting China-EU economic and trade. The continuous negotiation and
ratification of CAl largely relies on the impetus duly given by both sides with their conventional political
wisdom. It is advisable that both China and EU take practical attitudes in carrying CAl forward to its
ratification for a better future of bilateral economic cooperation.

Keywords: China-EU Comprehensive Investment Agreement, CAI, Investment Liberalization, Covered

Entities, Sustainable Development
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