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(9] Azinian v. Mexico (ICSID/AF), Award dated November 1, 1999, paras. 96 —97.
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[ Abstract] The US-México-Canada Agreement ‘provides for local remedy rules that are
worth learning by Ching)in many respects. Nevertheless, it does not clearly define the arbitral
tribunal ” s power to review the judicial décisions made in the host state. In the practice of inter-
national arbitration, the mandatory Jprocedural prerequisites for investor-state arbitration should
include judicial remedy, which covers only lawsuits filed on the basis of the domestic law of the
host state. The word “exhaustion” should be replaced by “obtaining final judgment”. Moreo-
ver, certain time limit should be imposed on local lawsuits. At the same time, a final judicial
decision should have the res judicata effect on issues in the exclusive domain of domestic law.
The approach of treaty interpretation could be adopted to deal with the situation where an inter-
national investment treaty does not include a futility exception. The “obviously futile” standard
should be adopted to determine whether local remedies are ineffective. There could be an excep-

tion based on certain industries. China should optimize the local remedy rules in five aspec ts.

(T4 At Ah)

(51) S ULphain - [ b SUMLINE TR 22 A SR S R R ) | CFRBRE IR ) 2019 4E55 3 11, 56 182 1T,
< 177 -





