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UNOCHA, “Briefing to the Security Council on the Humanitarian Situation in Syria” , https; //reliefweb. int/report/syrian —
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arab — republic/under — secretary — general — humanitarian — affairs — and — emergency — relief - 97.
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NGH FESCEAS B R P R 3P R RGO R 2 —, SRR DR IX — [A) BB fR 47
=8

RSO AE S N T2 SCHE A SR [ R R IR R A T T o AR SORE B ) 2 g il mh e b A
18 3 R B RS AEAESE , BEJR THe e v o v A 3 SR B T R R) JR Tm) A A e py 3
B R KR A B R K R AR B 8 — R SCo5 PN T T 35 N ORAE IR Sk [ PRk
N T LR SR oA X — U R i A R Sh i . fedm, AN SCR T A I GTE 3 SR B 3%
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@ BAEEZME: (BBRCTREME PRI RIGHGSE ), $/2013/689, 2013 47 11 J1 26 H, 457 B, %575 % 80 Bt,

® Institut de Droit international, Humanitarian Assistance; Resolution, Sixteenth Commission, Rapporteur; M. Budislav Vukas (2
September 2003 ) , sections L. 1, L 2.

@ See Bogko Jakovljevi ¢, “The Right to Humanitarian Assistance: Legal Aspects”, (1987) 27 International Review of the Red
Cross (1961 —1997) 469, p.470; Heike Spieker, “Humanitarian Assistance, Access in Armed Conflict and Occupation”
para. 1, https: //opil. ouplaw. com/view/10. 1093/law: epil/9780199231690/law — 9780199231690 - e1701; UNOCHA,
“Oxford Guidance on the Law Relating to Humanitarian Relief Operations in Situations of Armed Conflict”, p. 56, hitps: //
www. unocha. org/sites/dms/Documents/ Oxford% 20Guidance% 20pdf. pdf.

® CMAHEIBATE . thar ., AEMFENEREAE £ R, SILE ER S 1991 4F 12 J 19 B 46/182 SPll: (n
SRIpe s EGGE T R AIRBIAERE) , A/RES/46/182, 1991 4F 12 19 H, BfE, 552 4.
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® Military and Paramilitary Activities in and against Nicaragua ( Nicaragua v. United States of America) , Merits, Judgment,
L. C. J. Reports 1986, p. 14, p. 125, para. 243.

@ Ruth Abril Stoffels, “Legal Regulation of Humanitarian Assistance in Armed Conflict: Achievements and Gaps”, (2004) 86
International Review of the Red Cross 515, pp. 540, 542 - 543.

® (HNEEHBMUALZ) 859 &5 1 3G (CH—MImSCES) 5570 458 1 3G CBMmSUEAT) 5 18 45452 3.

@  Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, Advisory Opinion, L C.J. Reports 2004,
p- 136, p. 178, para. 106.

®  (GHER] N BRI RS E R P05 R0 W RS FE—EL) , BCA I, hitps: //news. un. org/zh/story/2020/
03/1051991
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O BEAEZI4 2018 4F 10 29 HE /N = A\ MURSIL: (IEEHEFIER), S/PV. 8384, 2018 4E 10 129 H, 4519 Ti,

@ Yves Sandoz, “Le droit d’initiative du Comité international de la Croix-Rouge”, (1979) 22 German Yearbook of International
Law 352, p. 365.

® Frangois Bugnion, The International Committee of the Red Cross and the Protection of War Victims ( Macmillan Publishers Ltd. ,
2003), p. 450.

@ Tilman Rodenhiuser, “ The Security Council and Humanitarian Relief in Opposition-Held Territories ”, https: //
www. ejiltalk. org/the — security — council — and — humanitarian — relief — in — opposition — held — territories/.

® BN E, SMEAAS] R—AEAE AU — E ] LR ANE AN ABE SO0 A A& " See James
Crawford, Brownlie’s Principles of Public International Law ( Oxford University Press, 8th edn, 2012), p. 608.
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EF SR, FERE, MDERIA SEB I E SO EAL” SIRE ER S (ot s NI B R T 5 A AL
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TR Z R E LM E K, I A RE 24 —T7" SChr Bl AR . SR, 55 18
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@ UNOCHA, “Oxford Guidance on the Law Relating to Humanitarian Relief Operations in Situations of Armed Conflict”, p. 17.

@ Asoka Bandarage, The Separatist Conflict in Sri Lanka: Terrorism, Ethnicity, Political Economy (Routledge, 2009) , p. 131.

® Naz Modirzadeh, “Guest Post: Strong Words, Weak Arguments - A Response to the Open Letter to the UN on Humanitarian
Access to Syria (Part 1)”, http: //opiniojuris. org/2014/05/12/ guest — post — strong — words — weak — arguments — response —
open — letter — un — humanitarian — access — syria — part — 1/.

@ Michael Bothe, “Relief Actions”, in Encyclopedia of Public International Law, Vol. 4 ( North-Holland Publishing Company,
1982), p. 176.

® UNOCHA, “Oxford Guidance on the Law Relating to Humanitarian Relief Operations in Situations of Armed Conflict”, p. 40.
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@ Island of Palmas Case ( Netherlands, USA) , Award, 4 April 1928 , reproduced in Reports of International Arbitral Awards, Vol. 2
(UN, 1949), p. 838.

@ FRETH: (Ebrk), SE R 1995 4R, 55 90 T,

® ibk-HH - TR, B - ZWRE - Wit (IMERRAEE (B8 HN)), B 2007 407,
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@ Jean S. Pictet (ed. ), The Geneva Conventions of 12 August 1949 . Commentary, Vol. IV (ICRC, 1958), p.320.
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@ Michael Bothe, “Relief Actions”, p. 176.

@ See Denise Plattner, “Assistance to the Civilian Population: The Development and Present State of International Humanitarian
Law”, (1992) 32 International Review of the Red Cross (1961 —1997) 249, p. 258 ; Katja Luopajirvi, “Is there an Obligation
on States to Accept International Humanitarian Assistance to Internally Displaced Persons under International Law?”, (2003) 15
International Journal of Refugee Law 678, p. 687.

® Yoram Dinstein, “The Right to Humanitarian Assistance” , (2000) 53 Naval War College Review 77, p. 84.

@ ICRC, Draft Additional Protocols to the Geneva Conventions of August 12, 1949 . Commentary (ICRC, 1973), pp. 78, 165.

® Denise Plattner, “ Assistance to the Civilian Population: The Development and Present State of International Humanitarian
Law” , p.258.

© Michael Bothe et al. (eds. ), New Rules for Victims of Armed Conflicts Commentary on the Two 1977 Protocols Additional to the
Geneva Conventions of 1949 ( Martinus Nijhofff Publishers, 2nd edn, 2013), p. 485.

@ ICRC, International Humanitarian Law and the Challenges of Contemporary Armed Conflicts, p.29, https: //www. icrc. org/en/
download/file/15061/32ic — report — on — ihl — and — challenges — of — armed — conflicts. pdf.
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Yoram Dinstein, “The Right to Humanitarian Assistance” , p. 84.

ik - R - SRR B - ZHTRURTE - W (CIBUEPRATEE (—%: M), 55184 7T,

VE [ (IBEBRAGE) ] AR TSR ST RER SN, IR REWT F IZ T A SR R A WA, EIHEA R
PG CHRDBEMNEERE) , I HBBRA T2 REXTEMK” 20 (R - REZHLPE), #b -8 -5
SR DL - ZWTIURTE - Wed: (IBERRAGED: (BF—%: #N)), 510 35,
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@ International Institute of Humanitarian Law, “ Guiding Principles on the Right to Humanitarian Assistance”, (1993) 33
International Review of the Red Cross (1961 —1997) 519, p. 521.

® See Institut de Droit international, Humanitarian Assistance: Resolution.

® UNOCHA, “Oxford Guidance on the Law Relating to Humanitarian Relief Operations in Situations of Armed Conflict” , p. 61.

@ BEAEARL 1991 4E 12 19 HEE 46/182 Suuil . Chsmméa EGE £ BB PR) , A/RES/46/182, 1991 4F
12919 0, MHE, %3 %,

% Rebecca Barber, “Facilitating Humanitarian Assistance in International Humanitarian and Human Rights Law”, (2009) 91
International Review of the Red Cross 371, p. 389.

©® “Open Letter to the UN Secretary General, Emergency Relief Coordinator, the Heads of UNICEF, WFP, UNRWA, WHO, and
UNHCR, and UN Member States”, https: //www. ibanet. org/ Article/NewDetail. aspx? ArticleUid = 73b714{b - cb63 - 4ae7 —
bbaf —76947ab8cac6.

@ “Open Letter to the UN Secretary General, Emergency Relief Coordinator, the Heads of UNICEF, WFP, UNRWA, WHO, and
UNHCR, and UN Member States” .
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@ Richard K. Gardiner, Treaty Interpretation ( Oxford University Press, 2nd edn, 2015), p. 179.

@ Official Records of the Diplomatic Conference on the Reaffirmation and Development of International Humanitarian Law Applicable
in Armed Conflicts ( Geneva, 1974 —1977), Vol. 12 (Federal Political Department, 1978) , p. 336.

@ See Official Records of the Diplomatic Conference on the Reaffirmation and Development of International Humanitarian Law
Applicable in Armed Conflicts ( Geneva, 1974 —1977), Vol. 12, pp. 336 —339.

@  Official Records of the Diplomatic Conference on the Reaffirmation and Development of International Humanitarian Law Applicable
in Armed Conflicts ( Geneva, 1974 —1977), Vol. 7 (Federal Political Department, 1978) , p. 157.
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H, %2 0; BEEZM20154E4 7 14 HE52216 (2015) Soill: (hARRHE (HI71)), S/RES/2216, 2015 44
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@ See Institut de Droit international, Humanitarian Assistance; Resolution, section VIIL. 1; Heike Spieker, “ Humanitarian
Assistance, Access in Armed Conflict and Occupation”, para. 38; Michael Bothe, “Relief Actions”, p.176; UNOCHA,
“Oxford Guidance on the Law Relating to Humanitarian Relief Operations in Situations of Armed Conflict”, p.57; Ruth Abril
Stoffels, “Legal Regulation of Humanitarian Assistance in Armed Conflict; Achievements and Gaps”, p. 521.

@ UNOCHA, “Oxford Guidance on the Law Relating to Humanitarian Relief Operations in Situations of Armed Conflict” , pp. 57 —
S8.

® Annuaire de Ilnstitut de Droit International, Vol. 70 (1) (Paris: Editions A. Pedone, 2003), p. 563.

@ “ICRC Q&A and Lexicon on Humanitarian Access”, (2014) 96 International Review of the Red Cross 359, p. 369.

® “ICRC Q&A and Lexicon on Humanitarian Access” , p. 369.

© Katja Luopajirvi, “Is there an Obligation on States to Accept International Humanitarian Assistance to Internally Displaced
Persons under International Law?”, p.690; Ruth Abril Stoffels, “Legal Regulation of Humanitarian Assistance in Armed

Conflict: Achievements and Gaps”, p. 539.

Q

Denise Platiner, “ Assistance to the Civilian Population: The Development and Present State of International Humanitarian
Law”, p.260; “ICRC Q&A and Lexicon on Humanitarian Access”, p.370; Institut de Droit international, Humanitarian
Assistance ; Resolution, section VIIL 1; Michael Bothe et al. (eds. ), New Rules for Victims of Armed Conflicts Commentary on
the Two 1977 Protocols Additional to the Geneva Conventions of 1949, p. 485; UNOCHA, “Oxford Guidance on the Law Relating
to Humanitarian Relief Operations in Situations of Armed Conflict” , p. 23.
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® UN Economic and Social Council, General Comment No. 3. The Nature of States Parties’ Obligations (Art. 2, Para. 1, of the
Covenant) , £/1991/23, 14 December 1990, Annex III, para. 13.

@ ICRC, Commentary on the First Geneva Convention; Convention (1) for the Amelioration of the Condition of the Wounded and Sick
in Armed Forces in the Field ( Cambridge: Cambridge University Press, 2016 ), p.280, para.834; Institut de Droit
international , Humanitarian Assistance; Resolution, section VIIL. 1; UNOCHA, “Oxford Guidance on the Law Relating to

Humanitarian Relief Operations in Situations of Armed Conflict” , p. 24.

® Ruth Abril Stoffels, “Legal Regulation of Humanitarian Assistance in Armed Conflict; Achievements and Gaps”, p. 535.
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@ Military and Paramilitary Activities in and against Nicaragua ( Nicaragua v. United States of America ), Jurisdiction and
Admissibility, Judgment, 1. C. J. Reports 1984, p. 392, p. 440, para. 107.

@ Johann Ruben Leiz and Andreas Paulus, “Ch. XVI Miscellaneous Provisions, Article 103", in Bruno Simma et al. (eds. ),
The Charter of the United Nations: A Commentary, Vol. Il ( Oxford University Press, 3rd edn, 2012), p. 2133.
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UNOCHA, “Oxford Guidance on the Law Relating to Humanitarian Relief Operations in Situations of Armed Conflict” , p. 19.

XSRS B2 DL, Felix Schwendimann, “The Legal Framework of Humanitarian Access in Armed Conflict”, (2011) 93

International Review of the Red Cross 993, p. 996, n. 12,
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State Consent to Humanitarian Assistance in Armed Conflict:

Interpretative Controversies, Developing Trends and Their Inspirations
Liang Zhuo

Abstract: State consent has been one of the most contentious legal issues in the realm of humanitarian
assistance. From a positivist perspective, discussions of State consent to humanitarian assistance in armed
conflict involve aspects such as the interpretative controversies and developing trends of relevant rules,
and their inspirations to China. The conduct of humanitarian assistance must be subject to the consent of
States concerned, irrespective of the nature of the armed conflict. Except for the situation of occupation,
States concerned are not obliged in general to consent to humanitarian assistance. In recent years, the
development of the issue of State consent to humanitarian assistance in armed conflict has exhibited a
general trend of balancing the protection of the sovereignty of the recipient State and the assurance of the
survival of the civilian population. Specifically, while the necessity of State consent is affirmed, the right
of States to withhold consent to humanitarian assistance has been restricted ; the Security Council has also
been taking more coercive measures to carry out assistance. Accordingly, China may defend from a legal
angle the role of sovereignty and State consent in this legal regime, elucidate its impugned positions in
consideration of the balance between sovereign interests and humanitarian spirit, and enhance domestic
law and academic research.

Keywords: Humanitarian Assistance, State Consent, Armed Conflict, International Committee of the

Red Cross, Security Council
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