s #H % Chinese Journal of Law
Vol.41, No.2 (2019)

EHAEAGE R & AL VF nl By 1B 25 Pk

E

NBERE: AR RABETAEBEFTEZHATRARIZTET., REFF
MEZRALENMEHREIZAM KT RERENEZTH S, ERBFKALHERT
REREFENET, wRREFTAMEROBANAN TEH ., AfFFETRNEARL
RFBEBFTRFZTORANEAERHFT, 2F AT A EF 6 F R &%,
MmFEFT R S, BEEGRATHRMAERAFTHATRA LA ES
M, BB, ZREFTRZFTHEBR TR, TEZHTEERRTRAHF T, 2R
EEFHEHFO—RBFTRTFEAAK T ELNR IO T RAZTHEARAFT, A
MR ETRYEZRER KLY, RTREEKGATHILFHTHRE, it
FERATHRATTRAEAES R, S5RTIFIRFTHIL, AREFEZTHERHF
ST HLE ik B PR A T AT

KW : FRMAER FAFT HERFTHEELHFT REFT

A

H 2012 4EZ AR BGE IR S B ITRR P LK, 58 AR SRR IR ig e 4t & 5D TR
B o 55— U AR PR 2012 4F AR BUGE 1B 2l ss S50 — AL SR T WA B o 7 BUAT SL ik P Y
SRR AL EE VR R AN SR VR AR S SR AR HHEBR R E T iR B R, [ R
TE A TEE SRR S B UCE T SR SR & O IR R = A Z )5, Hfb 35 HI1E & A4
A AN AR AT BRI AF AT, (08 FE AR ] F) 5 S A o 1 S8 o o 10 X o R S i 1 it 7k
SEVFALT BB R, ISR T HARAE AR AFIIE |l (s dlfEE ) rysmE T, (2]

# HRBERFHIR .

(1) SWEFEREBME RS —KAER ZE WS 46 4%, htp.//www. fengxiaoqingip. com/law/lawzz/jzqfl/20121001/
8896. html, 2012 412 A 1 H /)55

(2] 20 CHTEM™, FRASAAER), (PEFFERY 2012454 H 17 HEE9 M. f£2012 4E 4 H 25 H B KL
S (EVERGE MO R AR RN AR “FEAEE SRR 32 b, & RAE AR A EROR,
BUCRERE P IE A R EVF AT AN B SR B, SRR CSETEH 2 . S0 (kA
FEERNBLE Y, (BHLHL) 2012 484 7 26 HE 1R

.08 -



FENERAF AL HFTHE LM

FUBE G R HE G0 TR AR SR T WA AN A ml 1 5 — T R AR R B 2, i HL 58 4 I B
TEEFMEBGEPATET —HRER HERE A EEF”, ) HEXGE T AR
AL o C4) 55 0t 2017 AR B IRA Rl AR = R E AR EE T (FRBR, BRI )E) (5
FEE BT SE T i 5 R B MR LA VAT, (00 HORJE M M 5) 45 58 4 & KK
SVRRET, U7 ISR 1R NG X R AR 5 R AR AL L AV AT i 2 R
i B g (8

TEX Mg h, 07 5T AR B AR 45 R R Rk 4 AW, IR, (A2 0
002 B AR A b B R R S BR ) AH OC L VR nl Y IE 4 Pk . TGR RFARAQEME R R &
WAL EVE R, I E R BOE B SO S5 — AR R a9 il 4 S 3 il i 35 € 7
AT AR (MAURE A2 R Z EZHUE R R B JEVERT, (00 #0 K08 AT 60 1 & AR AE
oot 1 SR ) A o (ELRE RS 0l 1 D0y SR W OV, BR T EARAE AL AN, I A ST AR AL A
UreRe /NGB 2 IR SR SR A o A A RARVEA Q& IR SR TR AT, i & 2R AR i il
PESRE S 7 FEE, WA T TR sE b e, AOO &2k, 1 B XE /M, A
AR P LAV, At axb/hi . B LA YRR SR, T AR
MLAVEA 5 K T ERF?

EEWNN, B BRI, SCHEAE TN ARAE b A 0 T A A dh B R ER . ST
DMRERRIE , BN BE S B [ A0 HE A [ 52 35 40 0K v B A S L ZE A1 Hh A R RS, LTI T THT X

(3] 1990 SFFEMEREYE 37 e T “HIAES & Rk E ",

(4) kB HIEEFTRARERSZS KRR . (RN EIENREFTRINE (e85 ) — R 1 %8 6l ik 2
AR BRI AT Y, ST A=A 2015 4E%5 4 W1, 5533 TULIR 3 MERSC: (AR R il i 2 AEA L E VT T (9 4
WHEE), (HAEIT R (FEaBER0 ) 2013 48565 1 41, 45 15 TTLAT o FE5RE LMotk e 17wl AR 0
REWEEE.: (REFEREEVFTHERNRESER), (FRRBIERFEEN) 2015 552 1, 5518 TILIT; f8
W CEERGEEF TR S AR S ), EsE) 2015 4E55 5 1, 4572 AT,

(5) =ZREFREFENIIA RS AT = A9 F R WA R B A7 ot T 5035 IR 1 i A 325 76 Al 3% )
BT RS E AR IR A R, FIREARNREE RSRE TEA LR, @5 KRS IEAE R
AR B GF HAE AV IF RVE RO VFAT, PR = R AR 4R P T A DA TA] l RRAS 30 3 38 A L S i) A Y 52
ROFIEE, ERERE RIS i E A, 8 2015 SFEEMIGETT, BAIESY 22 I MAHE M R B A L
Foid 80% , FENEE R, SEE ., Fadt ., PORIES . BORA L AT =2 R0 E ) AR BB U OB AT 70% , Rk
COPEE L EVE . WOKRE A SE E M E R A f BT 60% o, See Worldwide Independent Network ( WIN) ,
Worldwide Independent Market Report: The Global Economic & Cultural Contribution of Independent Music, at 28, http://
winformusic. org/files/ WINTEL% 202015. pdf, 2017 4£ 12 H 10 H & /)5 ilnl .

(6] MAHH MIREE, BIRA R R RE T &IRE G RS E AT 5 B W BB /& A 1Far, e
P+, DU & AR B B IR MBI AR T 7 oo, MAE#RE B2k . B0 (F R
RRBUKK, R A EBRIBR ZEk), (H—EaH) 2017 48 A 29 H A0L .

(7] PRdlaE, M55 HINA w2k B A SO & 15 T 2017 4F 8 A5, “HERFIR . REFTRNENIEF 23R =
W R 2 ) LB H A TR 438 i MR 2 | AR R R B R E ORI, WA RNAM S s &R . S0
(W5 B H R Z RBE ), (JEa(Rgiie) 2017 4 11 7 24 B4 A0L K,

(8] I HEHRE LAV WA S Wk FH: (RPN &R EMRARZ ), OEWHR) 2017 45 A5
HEH 2 Mo AR S REI LA A S 0 (RS RAL, B “HSEm” W), (HifHIR) 2017
FE1L 1 ES IS . EEMAURSEENHRESRN LA, 20 (EFERAURRITA: & KRR N
MEFAY, CARBHR) 2017 410 H 26 A4 17 M,

(9) “HemBEyrar” & “IEEVWR” BT RGERR. BB VDR AR MR TR SRR M, AERFIA
VAT, EHE AR SOF BRI, O ] 32 2R B AR AT o SR T U T ) R
HOEVERT, B EEYRA TG A G A/E N, FFmAF A . See World Intellectual Property Organization,
Guide to the Copyright and Related Rights Treaties Administered by WIPO and Glossary of Copyright and Related Rights and
Terms, WIPO Publication No. 891 (E) (2003), pp.277, 298, 312.

- 99 .



EER 2019 5 2 H

I O LB SR A I BTG A T M 1 5 R AL
—. FRMERGFREL “HAERT R SEEFTT WE S

T EEEAGE ST 40 28256 3 OE T W F il dhik e vinl ", HAA . “ X FH4E
AN 2 28 ik S D SR A i B R O A S A, T AN R AR AL AT,
(EL 5 4% MEALE SO & RN IS VR T AN AT 7 AREZ L E , 16 3% 3 A
B T H IRAE G BOR VR AT, 3837 3 T 35 0 23 T M 2 8 SR AR il O S ) o 5 1 il K AT
Ja A SR A 2 T A I 2% s R R [ 0 AR AR A, S DT Y S R A O
KAy, ot ik IR SRS VR AL, AELE 1 G ST R o R X AR AR il A 3 % o AR
WA A L, T8 T AR A i TG A A A S o K T AR A B0 SR D B A
PR B ) Pt B % =, SR Jm T Aoy I A Ak 22 5% i B
CD £ EIRAE R I I 1E o A A B X S G R, WE T A A7 I, IR0k 7l 4T
Xk FR) SR Al R A S35 ol T 9 B ) R A A ASUR N B B2 ASUR Be AT A

(—) ZRmEeny “RZEWTUL” JOIEAMRRE  Hil/F 5% il ik g VE ]

LA VEA R FA BOF al N A RE T U7 29 7€ 195 SR A VR IR R AT s i il b, 5
IRAE A BRI AR 1) oAt 538 55 W 4 3 RO IR) B9 8 T, & SR AR R ARURI N B © B A5 DU TR
J7 AT Ao QO (AR M /F % & ] ik B VFal 7, B — S0 i iR 3R A% T & 4K
VERMBCRI RV AL, 5 M & AR AV A A o AT 1 s il b, LA SR 3 A0 35 0l 4247
R AR I B 5 SR A il o A R B 9 o) S dh AT, B @l E AR VR, |52, &
IRAE AR BRI S 1 BHL L A R T AR () 5 2 10l o 4 SR 35 4 i 0 2 A7 O AR o 5 SR A AL
AN i Ml 2 D {6l FH 5 AR A L AR A AT S 3 i M 25 5T I LA PRl Bk 5 T 8 X

FAERCR AL, T AR R 25 A7 R bk 5 1) 9 4 i (08 P A s 9 3/ T 2L A 7 8 O
IERDg It FEAERGES 24 255 1 SKWIRRLE (o F A A dh B 24 [R] 38 VR A GT 527 m]
AR, AEHUE AT I EVF ]I BRANT o %4050 2 UK ¥ nl 6T UM R & A filE AR
WERLHMABT SRR ELNEZ— mILr I, BEFRREL, A
ERE AT AAZVE T ™ A B oo TR 25 AR ALK AT 2 5% 5 SR AR dl ORI 2R T i A A
F AT R il dh LAV AT BRI EAT BRI, SO R BUR T 0SS TE 1935 RE VE T WE 7

XTI, TR U R U2) A E LR, SR 1909 AR RRAGHE S E T
A SR A AR VR AT o %k — 5 R E AR SO HLE T LA AT, B
VR AR SR il B LA AR, o — O UL E , REEIRAE ah AR A 2 B iRl A
(o PG5 AR A il EA T HUBRCAZ ) (A4 A A o 5 ) b A vl AR RL Ay 5 2K 7 2 1
it AELI O A AR A SRS SR A R (13

(10) (EMEAULSZIEARE) 5624 FME: “ - LHMHAM A B GRAE, &A% ENEAEAIR,
LR BEVE T A BCHE BR B 45 25 VR AUATE N AT AT A LA TR) A 18 D7 U0 A oo

(1) (SRGAERFP P E) (TRIPS P ) 7675 Wi & - IR E AN BUR AL "

(12) See Melvile B. Nimmer & David Nimmer, Nimmer on Copyright, Matthew Bender & Company, Inc. , 2011, § 8.04
[A].

(13) See An Act to Amend and Consolidate the Acts Respecting Copyright ( March 4, 1909) , Section 1 (e).

- 100 -



FENERAF AL HFTHE LM

PRI REVE AL 7 A A R E IR Bt o S5€ [ IR AR A I 1 B TR AR AE R il S
A Ao TR RS S el R A B AR A i )RR PR A AR D R 1 R T, A
RS I MEIR R s WL AT LA VR AT AR 1 AR, SRR g 1R, T AR A AR
BONEL “ LB AL 22 o 22 Wi 1) i I 2870 W) A] R 2 g W K R A gk A AR
AR AT E AR B RRA, ity ELE e 4% ] R, 2 W o A R B B o ORGSR L AR AL 55T o D B
A, A PR B i AR AR A AR ST A0 B [, B BB R T E R 2B, O ikl
JERE HRIE S A g T (4] 2012 4, T 28 [ RORUR) JR KR B e DL AT - A5 2
e & [ [ 2wl A QB I0E EVF I AR IR d g it . () G, X E IR AR dh BEAT HLIR
ST A B 2 PR Hh — K W B 2R A L1S)

(ARIERZY) TE 1908 AFFYRIAR SCAS o i B AR B [ 108 35 2R A1 i 9 BILAR 2. il
B EATRRE, AR A& AT (A/RIERY) (1971 AFEBIUAR) H, MR
MUE R 13 4050 1 3 “XET & AR AR Kl GZaa /& 2 e iR s 5 3 2k — ik
) A BT R IR R OR AT SR i LA BOR], AT S ER E #R AT LA AT AL E fR
AT 25 e TOBIANZIUE A BV AT S, e - 2B KA S A
AR ROl (B AR AE &) 22 o (00 SR AL U & K & B 2 X e 8 45 1
“RRVFIZIAE BV AR BRI, AE TR B ITALE, 0 AR ROl S AR 1
VERE B 5t R 11 B 4 A B 02 0 S 3 o A 4 Tl T R A ) 007

AL S Ak VR AT A8 Sk B 8 R B AR D B 1k R T b R e S B Y 28
Wi, ROXS R — B8 AR VR R, — 0B R 2 W I 3R A AT 1 T 28 7RG 53 5 o e 1) PR R R AT
WL EVEAL, M TR ERE IR AR A, VF 2R R 2 mLER AT LA AT A SR A, AT T
ZEWr, R 5 g o

AR R R W A A B (HE, FAEAUE R ANA IZOW, LA
B JCAERE  HEALR " Cexclusive right) (955 —FiFik, HAERIEZETHR . Bk
NS EAT A o XA S, AR RGE BLE AT Ar] & A BRI L B BRI N i 8 AT
LA VERl, Alo 8 “JUER BN, POl RN A AN AR R 223 Al LR E O 2UA A
fho WZRLL “SCZBWE™ MENSLIE AR, W AR BGE A D& ATl LA A, s =0 A
PLRRVFRFI R LAV . BAR, XFMZZMieh) B 535 1AL 8 i T BOF)
N LA BRI B AR S% B R 1 I M3 A o

AR SR A VR T RO 8 A A i A A A A AT SR D i 9 K i 52 SR
FATRCHATBRA, T H R CECA g a0 B A5 ) 9 L E R AR b A AL A AT RO
ARAE R o FAEAGE A A SR VR AR 2 1 [ 15 R A R R IAT 43 18 & A VR el i ELRE 4

(14) See H. Rep. No. 60 —2222, 60th Cong. , 2d Sess. , at 7,9 (1909).

(15) See Statement of Marybeth Peters, The Register of Copyrights before the Subcommittee on Courts, The Internet and Intellectu-
al Property of the House Committee on the Judiciary, Section 115 Compulsory License, https://www. copyright. gov/docs/
regstat031104. html, 2019 41 A 9 H &5,

(16) Sam Ricketson, Jane C. Ginsburg, International Copyright and Neighbouring Rights: The Berne Convention and Beyond,
2d ed. , Oxford University Press, 2006, p.809.

(17)  WIPO Doc. BCP/CE/1/3 (1991), Memorandum for Committee of Experts on a Possible Protocol to the Berne Convention
for the Protection of Literary and Artistic Works, First Session, Part I, para. 105.

- 101 -



EER 2019 5 2 H

H RS H EARAT AR R < A R, O o R Rk A UI8) IR L, A R o
d i E VR R BEIE T 5 AR AR A SR A, (B SO A TR R T LA A SR
(O I = o/ R N 1T 5 O DS /e o= 1 iR 7l S I S A S R = 2N (S ]
AT CFEM? (AR AZ) 18 1908 AEFIMRSCA g YO & AR VE G Y BILAR A Tl AL
PEAT TR, B (AZREAZ) M tfddy 7 — A SO AR S T L
AR AT A C A 45 19 07 ST (AR, B H R AR A B B A AR R R D A8 il
EEMARES s —#F, SAFME P ag M TR A WA AR ah we 2™ OO0 b iy 2, %4l Xt
B AR 1% AR, ZZ e “ S BWU” JEAREXS il 4 5% & il dh ik E VE R AR
A B R

() X AR S il 5 E VR AT IR 2R A R

AWy, WA SRR E VAT U TR AR A A AR D 3 e AT, RS
T R, AN T TP A S TR A i AR AT SR A A, AR T AR AR
A RRIRTE o FORAE AL B2 U AR L R B R . MR A G R, A EIE
PR, HFIRMEMH AL RSN . EF IR BOE X Bl 5 mi 2K < RE A%
THE IR B 2R A ) O AN A A A T, (200 DU AR AR A R B B R, dat it
R IEWA A F AR MR, A L8 ZAR K 2 n] DUAE & 5 1 ML X 3 DU 22 0% 19 52 i 2R
W, BUR B O W R R IR, A A R, B, BMEIX A A, BEEAR
b L0 2 R o O NHRAS AT RS 11 335 i A MR A 8 - 55 25 TR Bk 3l B A, i R
W MR s 28 A REIRB 5 AR o I, AR AR el B ARl DLl R SC e SO e 4, (H K
F A IREL SR BRI T 55 35 2R RV DA E SR I e R ) 3 o 22 B0 AR O B4 ) ik
PO FEATT T . PTLAUG, 5 AR AR Al A AL B i RO T X AR A A O SR, B R
FHORMER LT ICIE PR T, HALHR 19 2 A 2 A R .

S AT AL AR LE , & AR AR dh 0 B0 R O O, B B¢ 500 8 AR AR il 19 AR I A5 0
CUNRATE IR EEAE S b 2N, BB AT B SR B R 8 SR A i Bl i 1 261
MNATH B EEF B F R, TR R 2= B MRS o Hy T AR A A R A R
AREWCIREL, PRI & AR A il 1 R SR RCEE A A s X AR AR R B R R B S R R
XA, AR 2 NI 2 Y B 2 R] — R SO AR e, B0 A ] — R LR L Ot 2R
PRI A . E RS B AT, R AT R RS F AR A T 2, BB =R R
—IETE B IR 2 U 2 T R AR s AT I IR B 2 s R A AL A X R AE
1% 2 T PR AT DL 7 A B AR AR A SR S R, bR AR AR H s =R
SRR B A S T A, 0 R X AR AR i A T 2 N A R SRR R R, SO R AT

(18] ZEAERGESE 31 AHE . B AS MR X 35 ME A AT R AR, 5 IR E R 20 S 1 R A R R L iR
W, M AAAT R

(19]) Report presented to the Conference on Behalf of Its Committee, in Records of the Conference convened in Berlin October
14 to November 14, 1908, at 208. http://global. oup. com/booksites/content/9780198259466/15550026, 2019 4=
L A9 HiJa il

(20) (HEAEROELIE LB 54 K53 Ti.

(21) (78] R® - Wsg., [36] FEA - gt - pide: CERFSE), SutPik, wEZH MR R 2005 4 4%,
120 7,

- 102 -



FENERAF AL HFTHE LM

WEE R BEAT R CD A E A (HRAER B HRE) o P2 FER =R IRIE T, Rl E
DAY AN/ B 22 B A [R]JRAS A0 3 1) 52 ANHE B 7E B L RS ], BN N TR ZE £ & IR
2 M2 25 S (], gl 0 vk B R BT B IRE IR o M T AT KR R AR AR R
T ek, EARTRERCA 2 BN IRE E IR A b R 0] e S SR B AR AR Rl IR . B Rl A
ABAE, WO G A G R RY H— B 2 oo s, JoZiE i w2 2t iy, (3
HE . BUEX Y HMERRT ARG, SRR R EMRERFHRE Y, &
AR T8 A IR A R SR I TR ek e B, H— BB R I R G A M, Pl R
RE R AATTIRCE & 2R A A B O 2 07 30 38 =R UL X 38 2K A ol 99 FORB R AT dig o T 200 3R
R AT — ELW 45 5% & il dh, ol m] LA BE I 7 B2 a5 Pl ke, IR Pk b Br 2 & ith B SRR 8L
FEAE A% R # AL . CD AL BUS , X 35 AR AT df B IR BE LT ol UG 2 Bl Bl . Rk, 7
2%t BLZ R, 53 ol Xk IS AR il 19 3 9 R JEL A DR SR 5 i Al AT, 0 ATRB AR AR b
w5 e oy B, LR AR A A1 10 SR A

A, RERETREMEHRPERELNHNR, REASHERENEARES, A
[ () 2, LR XS A Z AR BICR ] BE A AR B o W0 2R 5 AR AR dl BRI N 1) — 55 i il 4
B TRCHRNVE M A AT 58 & i dh B A VR AL, W BR AR & A 7 Al B B SR 9 B AT N BEAT 0 VT
(230 LA B e vr T N B O 1) FG A 3% 5 o A 3 BEAT 20 1 T, At SR o o A1 35 70 3% e A /R T BT RR
PN, X R ] ) 5 A it il D AT L 2 B i A ] 114 2 3 3 10 A 3 22 B MR s S il 85 8 i it
17 Bl—aufrsth n 6, LAV m, W b & e 17 kol 09 5 fil i, R
REJE— M8 A WA A — 44 AT I /1 V8 8 00 SRl i o A BEAE Bk K08 A b Al LIS
T A R T 95 R () — S P A R A R LR T B AR B S R T . 1R
P AN TG i 0 3 W S SR A it OB A (7] AT Xk A [ R R 9

PG, DR AR A AR G 2R 6 43 5 53 i 4 o 28 00 1 AR A A7 o 35 il a1 R
VERIERC, 5™ EE R 0 5 R A o 0 e AN () RS 8 2 96 ) S 5 7l R AT A5, 2 S b
BRI 2 AR B FEAL, T8 3 7 SR SCAR B 2R o A SR il il ik e VRl ™ B9 S, i
X AR A ORI T s 5 AR & RO A VR AT AT R AT T TEIEE AT R AR
SR A SR M AN ) 2 18 3 X A [ 5 AR AR il T A B R, R ORI  AeAT, T RLAE g
IFAE 9 AR SCAL i 2 R (24)

FORVERL Y LR AL, R 32 2500 o A PR AR 3R T R S i A, A & AR w R A g

FRBC AR AR dl o SRS AE dh A1 S A a0 O SRR LS R, I AN o 24 B 3R 3

(22) (HFMERURSCMAG) 455 &5 2 BUE : "SR blfh, R M0 28 0 75 & FUH AR 3 9 SR & 1208 CA
BIE “RET MSEREMRZ, B CREEET M SR MRS R TID SRR E Y BRI, |
BEASCHE ] 37 FORFHIE AR AL, WA i dlsh” FoRic 8T s EmyREA, meh %,

(23) CEMBUETMEABI) 4524 ZHE . “LHBARWAERGRYE, - BREFE DA AEN, 90FT ANF
FHE = ANATRE — BRI, b IS AR AR

(24)  WR ARVFE RAR AR AR I A8 (T 3% SR 1R A S5 a7 RO PR B T, DL R B i R AT A 3 T
O 0 2903 RV RDORS AR RS TG TE o TR O S R ) 3 AR 2 LA R A A B8 B R A ORI AR
HAM, FRARAERF R AN LHEF T XM T AEME T CRIERF R AL E A E R
T, BRIEZ SN, B N E R ARV R AR BRI NE AR S R AR A ] F RO MR R —
PALSR B WLAR IR 2 AR BRI RN w0 “HH", RS Ra . SRR & ik E v
AR TR Z T LA B AR AR AR N RS R, e T AR N, T SCR 2.

- 103 -



EER 2019 5 2 H

) Sl i o AN R ER RS R ) — BB SO AR A . SRORAE L AR A AR A 4 A AR
R B R B AR I AR A ] o 3k AR S AR N 25 7t O I R i B AR, B R B
ISIRTE LA VR AT I B IR B — 28 1 WS 8 R BB AR i, AE IS 2 4l 2 AR FE iR B R 5%
A TR . BRI T E LA IF AT A it F oy 20, X Y22 H
RENERGE A HIE SR w2 e VT S8 RUEE A IB T, (25) (HIERAEFE “ R
I E e vr el ” A AR B VR v R R, X AR R T O AT 4 R AR AR S AR AR
RSB AL EVERTT, HIEARAEAE AR RS VR RT T, B AN R R R R R [R]—
it 3 I T S 25 R
SCFAE i B AR AT DUAE B B 0 i AR O si o il S AR, ST AR AR NS S R 20T
A SR i i B R A VE TR, [RIRE 23 5 e 28 ARO6E AN [m] B 352 KUAS Y R, (H SO AR iR
TG IE I 2 B TA ME TN R A 75 1, Tk e e i 40T s AR . (260 PRI AR SR
Bl EE VAT ORIE T SCFEAE A, RS 2 SR b Y e SO AR AR R . I3, B
A (T NP RUNIIVEI #iPNEZ PN O EDN (7€ - 3 (DR R S P s
WL B T 22 VA SRAR, TR R B B 3R OO0 M L B B R BRI T H o X AR 2
B XX RIAE fh— 7 AT DAGE 2o R S A HEA TR B s 5 — 7, AnSRIEFRLE A e,
B RWIEARUA FE, MR . X EE T AL ERAGEUER “HIERE
Hild ke e FaE T CdEXREIE AR ME &7 (nondramatic musical works) . (27) fy b a] UL,
BARAE S Z AN A AR S ARG Ty R T, IR TIC B R A SR R e
R IME S AR E VAT ML B R BT, W% W IR
SEVZ AR R A AR A () BH 1At A R R 2 AT R AL DT, T R AR R T AR AR o i XUk
KRR R ER S ARG RATEXME L L, “RZER” AHAIEYE, ZEH
TR B () HIE S il vk e vl A — A BRI AR, BP IR SR s E 2 H
FIJ& AR RAT, HEHAEFANAGE A o (28) S ] [ 2 i % ot 4 R o A S5 5 ol o 0k e 1 T
FEAIE JoK S B il b R L 45 )R AL 2L . (IRARPTHY)  H 3 SUB AL 5l RO SRR
VA o (293 i B 32 S T 92k VA R OE Sk s A SRR 9 R R T A A SR A OR
TR T AR, 1S gt B2 AR IR [A) XU Y SR SRR I T RE, R
B AN (58 B8 b S B2 R B 22 Pk AR R A Lk B JE N SE B, MR R, rEAE. JE H R

(25 GNSERE AL LSS 115 4% BOHW AL 55 55 J% o BTN AL SR 56 7k . ENJEIRALESE 31 (¢) k. MAFRR
BOEHE 14 % o SFSMMAGESE 77 % . Je B R ARAGE B0 2 FBHE 3 fEEEAEROASE 42a 5 B L3 1AL
HEAE 23 2 WFRIEERUESE 19 ML @I EAERGEY 32 450 b, HARZEERGESE 69 4 i [ 35 1AL
TRHE S0 FRNIBLE T AR SR AR SRR

(26) MEEEMMETH 2 (AAP) BIZEit, 2017 4F ERAFEREABA (M H + FRA) MRTEIWRAN23.8 1
FoL, HTFRMBEBERANS. 56 2K, MAF TN ERAN N 1.58 {£IC, See APA, Book Publish-
er Sales Were $5.72 Billion in the First Half of 2017, http ://newsroom. publishers. org/book — publisher — sales — were
-572 - billion - in - the - first - half - of 2017/, 2017 4£ 10 7 8 H /& il (% SCHr i 572 1235 085 8
WS A S G BT ) P P L A P A L O B A I AN TE A N R B B, R 2 LA
B T BHAFEBRHE SRR

(27) SRERAGESE 115 KMPRAELR BRI 5 SRR & LA BRI B . 7R AR AT 38 I B EVF AT o See
17 USC 115.

(28) 17 USC 115 (a) (1).

[29) See H.R. Rep. No. 94 —1476, 94th Cong. , 2d Sess. , at 108 (1976).

- 104 -



FENERAF AL HFTHE LM

SV 12 S0 B AR 3K S 22 B R o S A o R E R T TR E VR AT R SRR 2 —, B30 AR
e T RO

ESE T IR SR SIS EVE AT I YR TR RSO 2R, AR A
i BE % 52 B RV REASCR RO DL A7 A, I 8 VF AT B ZEVE AL 2% 1o i/ 0 3 ol o 06 2
AT EETE ORISR E RO AR MBI i A TR AP R Y R T S AR B . (1)
TEADVIEZ, B & IRAE S SR R BE A8 20 5835, 22800 SR AR i 9 25 VRS L A0RE 3 AR AR i
S g 3 W O F AT AR TR BT o R A R B A 52 B T B 2 ik
AL, ABEA LA VERT o XA il 75 5% 3 ik g VE R TR B R K T
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geria, Third Schedule (¢) ; Copyright Act of Jamaica, Sec.77 (a).

(31) Wil (17],

(32) See Michael Gruenberger, Adolf Dietz, Germany, § 8 [2] [f] [iii], in Lionel Bently, Paul Edward Geller (eds. ),
International Copyright Law and Practice, Matthew Bender, 2015.

(33) ®y5l (4], FRRFSC, 498101,

(34) ZIMAE K E LTSS AT, Sl IARMR . BUF & R 8 BURNR AL (RIS 5% LR b (6
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FEBAGERE AR d VAT MRS IRRE R T RZ)E, FE A bR
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[37) See 17 USC 115 (a).

[38) Statement of Marybeth Peters, before Committee on Senate Judiciary Subcommittee on Intellectual Property, 2005 WL
1636189, at 22.

(39]) See Marybeth Peters, Memorandum Opinion In the Matter of Mechanical and Digital Phonorecord Delivery Rate Adjustment
Proceeding, Docket No. RF 2006 — 1, at 15, https://www. copyright. gov/docs/ringtone — decision. pdf, 2017 4F12 H
25 Higfaii .
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(41)  EERBGET “AHFRTEAES” 098 SOREE A& s LU Iy 208 0 1R 5 iy R PEATAEHE” (17 USC
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27 ” . See United States v. Am. Soc. of Composers, Authors & Publishers, 627 F.3d 64, 74 (2d Cir, 2010).

(42) RE=REREEGHALGHN “LEEME . EEMBRET B S (FF ASCAP) . )" & KA A
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(44) BT M%< SBON P T EAUATE b B SR 5 00 I i A0 £F, PRIt i B o0 2% B A BB 9 B A2 A AL
FRATA, WG WIE St & H dh ik @ a7, 2 1) & SRR S AUR) SO iR 2 15 A) 2. See 37 C. F. R.
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- 107 -



EER 2019 5 2 H

18, TR IR AT A AU S AR5 TE VF Al SO URE 1 H AR SR IR LA R —— P [ 2R
FER b2 (fFR “FHET) #LNRIBE . e 2 W E PR A 00T, S dil 71 & Wi 2
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—UAESK DRSS A 3 ke VR AT BB O AR B s e (SRR R 1
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Abstract; The characteristic of musical works is that their communication depends on the sound re-
cordings of musical performance. The main channel for the public to appreciate music in the pre-net-
work era is to purchase phonorecords of musical performance, while in the network age, it is to on-de-
mand stream or download sound recording of musical performance. When a large number of copyright
owners of musical works grant exclusive licenses to produce, distribute and make available through the
network the sound recordings of their musical works, the public’ s interest in appreciating perform-
ance of musical works in various styles will be adversely affected, and the diversity of music culture
will be impaired. So imposing limitation on exclusive license by non-voluntary license is justified.
Meanwhile, in order to provide on-demand streaming and downloading of the sound recording, it is al-
s0 necessary to get the license of a sound recording of musical performance from the performer and the
producer. When all producers grant one digital music service platform exclusive license to stream or
download the overwhelming number of sound recordings, the main channel for the public to appreciate
music will be monopolized. Based on the reality that the physical market of musical sound recording is
diminishing in China, it is justified to intervene in such exclusive license. Compared to imposing non-
voluntary license, setting legal limits on the duration of exclusive license is more advisable.

Key Words: musical works, exclusive license, legal license for the production of sound recording of

musical performance, non-voluntary license
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