I S [ Pri& iR e TR B A (S5 T RE
—— U 35 2 0 B K 5 9 1 O

F oW ok

NERE: ARBFAFEZEL (BABEEF) AW ERELARSLE, R
(BFRERMAY) $38 %, HHEREANGERH LT, EMNEZBTLEYREE
SIRBEREREE, BEARABGREANGGE X, LALY RO %, BRdk
R—Fsrh, RGER, RTEREOHERAEAZS, EHFERATERER LB
BMELWE., ABARSEFOHREBEAG, RETERERLESL, ALEN
AN, BBEAREAMNBA LASLABRAERKRELEE, XEHA BT ALE TG X
HEINEERRLBGRR, CHXETE RN AL EBFREX T A ERNRRL,
YN EBERGHRA, REALBRER, STYEMNEERELZEELEL,
g BRREk B RAERRINL bxpE

—. 9l 5

WA ] ] Pk Bt R B AR B RG24 Hh, P EDE RS, ESGE T X I A R
FE AR AR, BERNIE [ PR g o5 2 s AR Y, FRTHY [ PR Rk 2 S TE AT 2 kAl 2 By o C1)
] B i 2 FE PR oG 2R 1 0, 2 R T R 1) S A A i 0 R, el ) R S A A e e [
Pridk BT A AR M S B EAE T . [ PRE YL " (International Law-making) i [ Pt 9 Fx
HE PR, (20 35 K B ik R L= A | 08 A7 AR R TR [ B 35 9 TR 1 e 5 R ) i o
KA, B B it Sr e AR 2 B BE Al B, TS B B — R S A LA,
BUEPRY PRI RS OPNIUPIE S| 73 37N U YL N

i [E AL 2B B [ s vk B 5T B B BRATE S D4
AR A B 1 GG Ry o A B B PR R T T A AT T R AR R R 58 6 R R VE IR A A
MW" (15ZDB178) (BB, NS R & R AR (McGill University) 18 -4 5% S A SCICER 13873 BORL
(1) s (REAES2EEE), (hlLR¥FEHIR) 2016 552 ), 458 1.
(2] Z—IRTE 2012 40 BRI A A 2 MBS 0 (BRI EFREMERIR) —45, H ©international law-
making” P& CEBR T FAE, WHSER CEPRER: BEA RN R X E R R EL) P EESR
£ 2012 4E55 1 #]) —3CH¥ “international law-making” 3k “ EPREGEE"

- 53 .



EER 2018 £ 5 4

] P Vi 1 95 0 [ P 35 WO B 2000 SO A 78, OB RS da 1 2 R 2 [ P 35 19 3 25 4
oo SER T NS UK E LI AR A B, X e R AR T R (3
FlgE Uk “mpd i ek =" W H, AXERL, “RES SRR R
W 7 58 ARAS S 2 ) RE AR 2 B T R i e ] A e AR R (40 BT E PR IS AN ) T
[ ISR REIR YR, S5 ARk REn B W BEEAUR ARG B i, o X I B v
ER R E . B Z A, AR LR T E R E R E AR S S
SR Sy o AR SEREAE [ P R I AR S R R A AR, e nT LUE S 4R T
U] £ ) 7 AN A T R R 1 2 A AR ST AL, A ORI B 2 A SR L o M) i

) P 2 AR S R ] B 3 9 AR GE 0T i AN 22 DL 5 o S R R T LK T i s B A R
E A UL [ SR A o 10 B P R P B A 0 S S REE AT LTI b B R [ PR ik AR T
oy SCEWNAMTEZRTE, A8 SOR I B e i3k 92 85 s AR i R AR o — A sh & 52, LA il
THT A48 705 1] P i 325 9 SR 20 A I KA Tk R R AR RO AR L AR RETE L, e R K
2 5 A AR B B S 0 B 5 AT AR

T IEERERYIE S T B BT i

el B 1 5 M O ] B ) — A0 3, 2 o [l A T P 15 0 PP e A 9 45 T O R 1 D U
ALV B B SRR, LA X AN TRl R B B i T R L MR BIA A A NS Z A SR E R E
RO 5 48 BEAUPR W LA BESE , RS A AT . RIS BRI IE 50T R R &4 fR3
55 4 Ui MR DRSS 22 N A TR I N RN 9B 3 0 ) AT — T8 R A, B I R
WIE DT a7 Y, 2l TN BEIA Y, AL 58 i AU BN i AL o

(—) EFEE R LS B AR 5T

PRI P 1% 09 A D D) 5 L e SR U T R, LB IR IR 5 % ik BLRAR G, (5) &
VT A AN, X I S OMASURR R [ B 32 D055 U R AT [ Bt vk 9 AR, T LA 9] 3
iy (1814 — 1815 4F) o & BUWMAEITH) (AR K L) M 17k T E bR A b
FrilBE TR BRI WS ) B2 A — LB SRS I o U, A A0 58 22 BB ) 5 ) P 325 AR 0 00 19 £
L WE . B, WWEE (Aix-la-Chapelle) 28R S7 T AMCAF MM (BREF) #i7
T Al BEST RO A LR R P [ PR G — E PR RAS
PR, AR A . WU . A0S 55 [ PR Ak 2 A0 A B D A BLALIN A
FRALTBLML, (0 V5L 0 PR (U X R 7 [ 88 sl A3 J T 5 o oy 340 X Jaf, Ll

(3] ZWrp3tr de SO . (ST 56 T Se B A8 IO AE B4 o [ B8 R i 4 ), v e ST ey At 2013
AR, A9 T

(4) F%: (e EERELarhEE), CARBHR) 2017 4511 A 20 HHE 7 M.

(5) #EN “HEREZR" WRFHIERRELN (P ESNPE) 280, BE5A GEFEAmIE), HUNXE
WIBEA T EZAEH ERSER 594, CEFAdIE) MBS B T2 %k, See R. P. Anand, Origin and
Development of the Law of the Sea-History of International Law Revisited, Martinus Nijhoff Publishers, 1983, pp.2 - 4.

(6] See Historical Survey of the Development of International Law and Its Codification by International Conferences, in Docu-
ments A/AC. 10/5; and Outline of the Codification of International Law in the Inter-American System with Special Refer-
ence to the Methods of Codification, in Documents A/AC. 10/8.

.54 -



EXAEREEABTNAEC Lk

I A [ BN 7 [ B 2 0 BN 8% ) Sl Al 45 20 10 A 2 ok R SR TR Rk T P AR i A R LT

TEATARD S b, M A SR B AN 5 20 1E B [ PRk RN, U PR & T AR 3 B
ERZME . EFERY KA, smALRN I o DL b5 o 5E o iy 300 8% o [ 401, [ B vk 19
s 5 MU AR e [l B - 45 1) [ Bk E AR 1863 AR Bt AR A A - WY O
) R E S EGIRERE —AT ik EE AR, AR AT, a5 PG 58 5 A8 1T Y
APEFACE 24 B AEE EHBEK, WIsls 3GRiEhEEIT T a2 A
PAERAMME (8] HH] 1945 4255 LR A AOF i (e EER) Zhr, %4
S A EHRR BT R o (HEAEER) M MK S e, 2B E PR &R
SRR ER S, B 1A RO M SR B, AR I T4 Bl R A0 R AR B ST BRI
Priko A, HEFRERCYPFBAE 2 A, B2 B S — AU MLk pLIE, ERE K
W2 [ By B MRS S G, SO IR Bk i i vk A AR AT S8 BT 8] [ PR 41 U 2 5 [ B i
EAE S, HARERG EAEN, 3L BUN A E PR A 2 K P E 7 R ok B R ALY .
R OLT , TR A FE BRI AT SR e B A RE A Ak I, [ B FE R
EEOEE S, —LE PR SRS R W FE A E R, WHEA —E 8 PRk 32 A TR A
[ br 1 45 2 6E

1958 4%, B EHALRE RN ATIF T8 —RIETEE W, MR T AR E K P55 5 4
ZH5ME RN Rk G, @ TR A Y. (T KEX A YD) (R
N (iR IR NI EY IR L) M CREGZRA L) o EMARNLLFR “ H NI
N, ENTFOR BN, RER I3 2 A% 58 B P 15 T BB . (90 b5, 1960 4R 78 H A KT
AT TR RS Bk 2, (HRAH SRR, B3] 1973 4255 = kA B iRk
ZWATE, DI 9 45, & T A 1982 4R 40T 1 (K ElE vk A 2y) (R (ks
29)), J YT E PSRRI T RGO IR AT 1994 SRR

(=) (PR A2 BT w [ B v Je B

CEPREBERLL) 538 FAE : “KBEXT T HRURAS TG, B E PRk oMz, #H
WERGEHT s () A s E PR A 2, BiSLRia R E A ARAZ A (H)
Prd 50, AR Dl ) 2 Uk I 22 45 32 A A . () — B A SR O SO A% [ T RN .
(O0) TEH 59 ZZMAEZT, (00 kAN K25 AR iR i 2 28 154 8 0L, A SRl 12 A D
W Z AP BIBERE 7 R B S 1 PRk 9L SR, LA B0 Bk o v R T Y
el PRy S b B K8, BT 32 Bl A T 7 A 2 B i S IR B v e i ks (V1) I B ik e AN fiE
W%, Rk e 0 U ARG BT ¥ 10 AN J2 1 RO i R AT HOE

FRAE R PSP LA B PRk A TT B E 4l 2905 BUM 55 R, B A RE

(7)) About the Commission, Origin and background, http ;//legal. un. org/ilc/ilcintro. shiml, 2018 4 6 H 28 Hijj[n],

(8) ZW [k] & CHEAK), [F] THREE, WEER, B EEBEGERSE HRGE 2002 4, SRETS
3T,

(9) ZWHiARIEES: (EPRE)Y, LR RH 1997 i), 5 167 i,

(10) CHPREBEA) 5559 FME : BB AR T Y3 E LALN, TR,

C11) ey D U 5 o o B A A7 1 Bl B 1) R IR 2 —, & R R R T LA iy I ), R AT
ol A, IR LR AR BOR ST S SE R AT R B Y R R R A R AL, BT DA ENE B S ) B 4y
Hifie o

- 55 .



EER 2018 £ 5 4

Ly 2 AN E 55~ U 1 T S R0 ) — BT A9 0 2 S B slod 47 11 vk, R s [ 4%
ZREA, RSO T BE PRk o P S E bRk AT T E N I B 5 BUBIN AL A PLK
Hgesl, ek Rk 9 al AR ke X T A A EDR UL, FAMYT MO0k,
1117 >3 15T FE P i 9 PN 2 B8 5 4R IRIIE AR, B AR KRB A B E . ik, e Pr bl
AT A 23 R A R VRV R M S TR LU B e — 5 5. U2 JF HL, SR T L
A% T B 32 7 A 0 B B AR A, ARy ST B v R R S R A — A 43 DA % ST B IR R (13)

S Uk s Bk W E ) CREPRIE A ZD) , SRAZA S B E R, HEIF
ANREVLIZ A LI BT A 25 SRR B 28 N ~J 150 1 B vk 94 2 B A 1 K 10 38 0l 7 o it AR 4 29 [
&, AR R e A rp S S 2 O IR PRk . (lBRIE A Z)) HETE &
A 168 AN EE 2T (BAEIREE) , BRICHE Z by DU & [ 22 B2 AL L [ DA R PR oG I
HIZ ML RGN AL (NATO) M fRmio [, HRAAMNE2AE ., % B 2R
1 EALE KA 200 A, ALK EZHALANOR A SO &, {5 E 2R 2 80 KA SR A
fEd R EE R

R A ZY) BN BTEE Z T ISR VR, HR s e 8 i 22 iy i 3 s U A 2% 2,
EHIESC 17 A3 320 5 F0 9 ADMEALRL, @S2 T Z oA MR IR RS L, BRI
PR . (A AY) MIFZ A I BUEMN AT T % B4 B ARG 5
T35 IR S B B S B Bz R R AR R o O T R R L T T I X 5 A
AR T 5, AR X AT > 153 IR AT 4 B 1) S0 Y 451

CIBERIE R L)) FrplE i — L83 L& 19 ) B8 A 4 - H S0 1) g R G B e O 12 7 I
FUmE A Xy 24 g B, IR E SUR G F @ B AL b, @S T PR AT i e A i S5
P37 W WA a5 AR | IR U sl B 2 UE X B — [ WU R Tk, BEaL T AN ]
PR CE @S R Bear T CHESERT R ELL” CHER R LSRN A I T E
LR s BESL T 200 R LR AT IXHI L B TORREZ . S RERR LT (4 200 i HLL
SR BB KL 5 B sz 1 I B v i DX I8 i AR I [R) R W 7= i 3, 45 2% . R, & X e
Mo 22 S N E AL 4 (9 X3 b B8, AR EEK AT T RN K, ASE, F=EH, #E
B K W E R g, CBREAY) W 1 57 DA R 2E R BUR 55
Ef AR RAERE XN XK T iR 2k 58 R, WS, TR A
[ N (3 AN B N 7 B (10 S/

WeAh, CEFEEAZ) FRAM “—#F " Jra, WdlfE > BkIe s m — o

(12) See C. Tomuschat, Obligations Arising for States without or against Their Will , in Collected Courses of the Hague Academy of
International Law, The Hague Academy of International Law, 1993, pp. 195 -374.

(13) 1969 4 (WP RANEALY) 55 38 X MAE THIIN . “58 34 S 25 37 SR Z MG A W5 5 5% 249 Jir 28 10 0 1l Ay
5 = A LY 02 A I R i > AL

(14) i G EER) MME, A ERSA R E PR ER RS RERNLS, ES N5 R 5 E 4K 250 R
XTI T 156 G [l ) 2 B 20 0 09 [ BRads U B S A T o TR, — S i, BRI R R S B E e A HE
Xof SR AE M LI Y WO AR S AR, TR A T X TH R R B 05 X TEAE R 8 e A T 1 o A S U 55 R0 i 1
o A0, X EBRE GRS & AN T8 83 B K 2 0 A 5 A R B I IR . 1 G T R Y
ERALNER ., S0 [E] FRR - EE: (FEEBEEAY), www. un. org/law/avl, 2018 46 J] 28
Him) . Also see Jennings, The Progressive Development of International Law and its Codification, 24 Brit. Y. B. Int’ |
L.301 (1947); N. Holcombe, Improvement of the International Law-Making Process, 37 Notre Dame Law 22 (1961).

- 56 -



EXAEREEABTNAEC Lk

o OS] AR BT — A LA A, B A AOHUE T A BLR A B, B B S
FHR . ERETEREE . KERFREZ R EMAA%ATT =, ERTHIAAHHN, K
2 [ PR SR AL GV 2 AT 55, B LR o AR SO B Dy AL [ N R RO E 5 A~ — B
PERIBRME U100 CUETETE A2 ) P R A 9 T V5 LI 55 S 00, o ) 5 o) A7 9 3 5 A L A AL
BIATI G A AR A MEN] o2 25 4 [ B i 1 R A R 2 A o

(=) kR Ja R 5 )

I RAA R =T EN, CEEEA ) JFAE M TR AR (B 1R gl
PR &0 o RE GEFEEAY) Mg EEE AR g EE, AR
Jeail; AR IR L Sk i S E A B A A WA A, A FAMERAR, BEX (i
PR AZ) WS — BRI B E BRIk i 44 Lo dr e, bl fe — Al R ~J 450 1] B v 9 IR 5%
X A [ A R R DUl A g o T 5T B, X AN ) ) R O A I LA L AN ) T R TR A ) D
D)5 RO 2 1 H A [ i e

L FEEE” 5 SRl WRNBga % &

EPMERR T, PO BRI SEILE, ARk fFafZik, WA AES
Xoro fHIE, SUEPFPREM S, OS2 BORM =L, EAEMEMEZE)Z 0, ol (e [
B ZEVFAL L RNV AL A A R R T, SR A N A M S A TE AN B E M U7 A,
AR B ik DA 8 00 [ 38 8 R, EORAE E Pk R B S as b, EPREm “FE”
IS F R R — A AR R, B R Z B SR R, ORE S /NE | 5RE S 8
[, JIZEAFRPA S XIS ER Z 6, 25 RA 2S5 i—8/NEX RN EER
BoRYE, MEEZERA DAL “WREZ" . EfDFAER, H2ENFE, 08

XEENE A A, A AL TTIRSE I AN FOE A PR A T, 2
OIS E R 2, AU ENTR 2, AR, RagWii s, Wl el
BEA L 257 WLEME. X—WEAUAET ARG RS, BAEPREEZ L,
AEENEREMN A, “HFEELIAE T EERE 2, 20 5T E & — e i,
AT BE A PR A A RE 25 D RE LA K T 3 L RO BRI 55 557 o 4R 9 [l B ik I oA [ Bt 22
BRI 3, AR Ot A O — D SRR B A B E R, R T ER I FE R B
WA Ay — Tl 2 iy 55 (19)

KA H AR AR, A% 58 [ Pk 1 35 A 0 A S AR R R AR OC BRI SR Al 2 B, Tk R
PR SO B AY TR S W A9 2 BF 5T 3 04 O (EDUL 8 ok 8 A [ B9 AN [ A 58 4 19 2R 52 TA
o (200 gt , SRR E L HEEEREEU ERIRE CBORER T M R ENT #
IR, J1RGE MARARAYIE X E SO HEH0 . BORE [ ig SIE A RIE 25 A M, AT & DUER 4 K

(15) See Mrtin Lishexian Lee, The Interrelation Between the Law of the Sea Convention and Customary International Law , 8 San
Diego Int’ 1 L. J. 34 (2006).

(16 ZW [F] EFRE - 5SEHH:. (REEEFEELL), www. un. org/law/avl, 2018 43 7 14 HijlH,

(17) See R. Falk, The Status of International Law in International Society, Princeton University Press, 1970, p.24.

(18) See Alain Pellet, The Normative Dilemma: Will and Consent in International Law-Making, 12 Aust. YBIL 22 - 46 (1988
-1989).

(19]) See Franck, Legitimacy in the International System, 7 AJIL 753 (1988).

(20) See R. A. Falk, New Approaches to the Study of International Law, 61 AJIL 487 (1967).

.57



EER 2018 £ 5 4

PRI, J5E USRI ek M oAU, S B, IR R
I — D2 IR A F I, O E A RBCRE W2 IRA —F A QRO ER R 59X E M
ERZR A S % o AR SO Z M 5| AL AR AR 32 SOULAR, 220 Tk E i e 3 SOAR Oy — b
TRk, FEAS RO TE PRk DN IR B Rk i BB 1, A B 2 A [ B 32 2 35 A BUM) F S 55
Mk R, FUR SO A RIE A S, SRR R SRR MR AT, oG [ b i ik AR . (21 7R X b
AT, AT Y5 4 AL DUBLAE [ B o AR Ak F i e, BB E SCIEMI R 5, A
J& 1R BRE ) D RE 5 [ s 28 2 o ] R J aod v A M A B0 S TR R RO R R AR E O S, AR i [
KWFT R BOAERARD TR, W RA SR LA AR, (22)

2. FROMEN CROCHET, WAEE R R

FAENERESR CROGE”, MAERRIE. B GEEIERZ) N, Bk, 24
SORARETS T A MRk M. AP BARNAFE  Waim), HEREZ ER M EPRE
VR i SR 55 Z Wi 7= 9, O 1 RV DR AR A A e B2 5 i B T, AR 2 2R e D U
ZMPER R E , BN E M S B2 E R — 2. ik, GEFRIEAZ) KEMH
JENE BRI R O B 2 I T X, XA — S AR L BT A AR R 1) s S Vi
WF Gy 2R | o 5L . B, CEFRAELY) BAX G, RATX. K%
SAEW TR, () AR AR G 1, X H AT SR KA IR A 2 A AT K
KR o AEUTR EARZ . Pr S I s B A 2 B, T AR B XM K il R 3] S A v
LA TR

Hh T S EE I B K, A I R T AR Rk Y 7R T A R R I S
TE CREERIEAZY) WINIZIT AN, Jrif - 55 AR . WPk i ILE CAE L 51k 1
SRAL A Z 1) (R S T A i, DR O 7 SV 9 50 A5 — A [ 8 i 32 5 1) DA il 2 2t BIR s HE Kl g 200
g B Jm 22 U7 XA 23 15 Al [ 58 0 F2 gk i P 8 o A 2 1 20 iR 22 SO AR AUME IR R iy i 2%
AV H T T R T B, 90 R T v HLK I B R EDJE S R, BRAE A AE 9 - A R
B AU BT ORRE AR A A K AR E R, A2 5 0 A T i R DRI O A S
I, DR Rk 2 B WG R AT Ok sk B R AT IX 7 () AR, (BREAA) MR
IRV o B AR DRSS BR B HRER B AR R A IRAERT . (Y

= BRI AR rh R X R [ G 22 R
[ 2 YO R T B e LR B9G5BT - AR b R b

Prft s feft—AHEZe | B SWEEn, SRR T R SRSCR, HE 80§ E bk
Fowe 7 E PR AL 2 R A BON BOG 0 RIE . EH PRtk R BRI A, Ok T BOA (A

[21) See Mary Ellen O’ Connell, Legal Process School, Max Planck Encyclopedia of Public International Law, www. mpepil.
com, 2018 4£ 6 A 28 H i},

(22) See R. Falk, To What Extent are International Law and International Lawyers Ideologically Neutral? in A. Cassese and JHH
Weiler (eds. ), Change and Stability in International Law-Making, European University Institute, 1989, pp. 12 -38.

(23] George Lauriat, Chaos or Cooperation, in Far Eastern Economic Review, January 6, 1983, p. 16.

[24) Jonathan Charney, Central East Asian Maritime and the Law of the Sea, 89 AJIL 725 (1989).

- 58 -



EXAEREEABTNAEC Lk

ZA () TP 01 D B e )ty sl A R i 2 o (250 AR AA) i 0K R JE A S B B 1R R Y
Boih 5k, bR s e TR S e R A op s k. (26)

[ 98 7 125 A A [ s 925 100 T S AL BT 0, L XA R 0] ) 2 e e A 00 RS i T 2 A B AE
TR LI A TR 8 32 4 A i A S AR R, S [ PR AR O 1 PR BOIR BO AL TE P 8 Y
SORFRAE . EIGAEA 2SS | ASCHYE 5 BUE LR E PRk s JT S ik 2
[ PRt 2 B 0 A ik 5 (LASRE R E KoUK SAEHREE (Ll EM 77
EEWANER) WRBUA SH & M8, W 00k ik v e rp R B A R i A 858 1 5
AR SR

(—) [ BRiaE PRI A YN 55 BRI S 2 A

BUACTE 77 32 [ At 1 B 0k R — A, 2 DU sl PG 7 6 O ™ 3 AR - 48
10 [ 58 52 B 5 LT Ol A, o ml ARG BRIAS A A0 BRI ERE " s WO USRI
[ 2%, R ) S S YN A0 AR P TR R B A b AT sk e (27) Wwaltie il , “SETE bR A EAOR
MR B R — S e S RO /Y . B3] 18 WAL R, ©ATA M g — Fi BLAC A8 ol S 1%
FIMEF RS, AR E SO0 B B 45 o 24 A Bk B KEE AR O R S e, H
JETESEER P W N S [ K g . [ R RS o 28 LSRR 5 A
FIRR X — W, A GIAh . (290 B R by, ARG [ PRk — WO L S A s, X
JEETCREMIAY 7 o 00 BRMIA Ny, 5] bR i 2 B 0 B vk, B AR T v T 20 RO Y
BHES, PLPGJrSCAl . R O O K R W O Sl GO GO B vk 1 3 s 5k
B, FATT R R FR o AR E PRIE R FZE RN, 2T 19 28N M-I I A & g,
6 1 D ) A o ol A A ) 7

JUEGARIT W ISR PURR IR DL R H b vy ik 22 AN i B [l K A 17, 18
MRy “IEEAMT, RS T 19 e, BEHE W E S E0h ars BRI E K POy
S E BRAL 2 A SO, 58 2 BOA N AR [ BRI % 1A 320 i, Bk By A BEar
=R —d SO, U AR A B RN R LS AR AR, i f 4 b 56 U g 5%
MEYEZR; I8 “BPANT, i H ORI AR 283 2R 8 o U B T [y b sty B 2 8, g
W (BAEm ) PIEER . PEL BEAMAA; =2 RN, W\ TR AKRA R, (33

(25) See L. Henkin, How Nations Behave; Law and Foreign Policy, 2d ed. , Columbia University Press, 1979, pp.5, 33.

(26) See L. Henkin, International Law ; Politics and Values, Kluwer Academic Publishers, 1995, p. 1.

(27) J. H. w. Verzijl, Western European Influence on the Foundations of International Law , in his International Law in Historical
Perspective, vol. 1, Leyden Press, 1968, pp.435 —436.

(28) [l k3| J. H.w. Verzijl 3, 5442 T,

(29) See C. H. Alexandrowicz, An Introduction to the History of the Law of Nations in the East Indies (16th, 17th and 18th Cen-
turies) , Oxford University Press, 1967, pp.2 -21.

(30) B.V.A.Roling, International Law in an Expanded World, Amsterdam Press, 1960, p. 10.

(31) See Josef L. Kunz, Pluralism in Legal and Value Systems and International Law , in his The Changing Law of Nations, To-
ledo & Ohio, 1968, p.48; also see Shabtai Rosenne, The Influence of Judaism on the Development of International Law ,
3 Netherlands International Law Review 120 (1958).

(32) See Wheaton, Elements of International Law , London,1866 , pp. 17 — 18 ; James Lorimer, The Institutes of the Law of Na-
tions, vol. I, London, 1883, pp.98 —99; John Westlake, Chapters on the Principles of International Law, Cambridge,
1894, pp.78 =79, 102, 129, 137 - 143.

(33) See James Lorimer, The Institutes of the Law of Nations, vol. I, London, 1883, pp. 101 -2, 160 -61, 216 —19, 226
-240.

- 50 .



EER 2018 £ 5 4

W IR B A RV I R WO 5O 5 By AR YTk, I ELAR BB AR 8 [ R RO 22
DREORME T EORTTER, EE AT il R A SO B i R DASI A, [ B i B e A A 2 X
WAL E N Y

() 55 =R Tl e e vk 2 DL R v [ 2 ) i 2

B YRR 2 U5 P U T s 2 WA T I FLUAS ] o e, R AGE BRI S
KEREEE, BT E R AT NG IE R BRI, BRI 5/ E 5 RO K
Ja M DX R AR D i B M L A R M AT O B AR . BT 20 T4 70 ARARRD, . AR
AR SE U A0 B M [E R Gy Gy E A b s, B PR SRR T, B O B .

FER =KL W AT, 145 A5 2 EK S (JFHme 150 24) &, A 79
MRETARE K, WS 2L R, R B AR EK, 55 2EM 23 FEA
A PR EERE L, X E A Ryt i sr R TESE SIS TR 2
b, AT E AU R E S SCE AT R A, i A SRR IR RS2
AN E ISR A A, S WETR IR T 11, B PERR A I A SRR AL o 41
AR E A — A XA, B2 A R CSCRRA = RO e AL 3 (35)

AT 6 JEE R B = YT TR 2 WL B A S A IRl 2 — o LB K [ O AR 1 T 3 i
[ — ELAEEFEAUAT o YL S B EROT K 05 WA S8 ), LT TOR 7 E AR T
T ACRE 22 BR A H A B B 355 2l 8 ey, DA A Pl 4 5 50 A A 1) 00 B 58, ol B HLAE ) [l T
WG A i FEEA A 45 o G0 SR, )RR R EZO T 4E AR H i EAL, WA A -
VE IR, DA4EY B ORI I KA B R A L AR AR R . 2l K
e SR, LL77 EHERDNREN A BT EANELGREE, ANRAHL T 12 R
14 ST IEF 58 K

e GE e otk [E] 340 S A5 = 9K [ P ¥ JER WX UROT e B ol A0 I B ¥ PR 1 by R o T o R R —
AR R, HAA A Z AT R A &R, TR E, PEILDS T EXRK,
Rl e S, A P28 W X ) o v R DX ISR B0 0T A o KT TR T SN Dy, T B AR D M LR
R TN, AR E R M ANARHE E PR R QRS e A, AeRES/NE,
it E s R, A ACE S5 A BRI R B 7)) e = 2 ARET, BT SRME R N
ORI AT T e 7 SeR 11 L S R S 0l R, iy Sk A9CGES 4 X 200 Vg BLAY I TEACE o R
1980 4FJiE, CA L2 A EE A 200 ¥ L5 X, U X, Bar A& 5 X i

[(34) ZWnwigl [(29), Alexandrowicz 3, %52 Ui,

(35) MiMsRL:  CBHEAL) fA), (%) 1983 F4 4 1, 54534 7L,

(36) 1702 4, fif ~PEEREZFFwRE TEAN “KMHBUL, XY SEEHIT T g, #1782 4, ¥
KI5 Sl pa 22 - A 0 $ R 24 e R foe 2 19 S 28 P 0 2 3 1 LA Dy 4% [ R 8 A 0V A5 R A
B FERE o DEEAE 1787 ARAAT UM B HERGE) , WAL 5 (= i 4500 T 8y 3 Mg L, 19 tiE 40 3] 20 4t 2 38,
BOR 3 B LU AU E RIS £, 1902 4, EEATIMCT PR, G0 VG RF N 9 g HLR Wl 3 3 i
HGUGAL; 1905 4F, & EHTIOF38  5 R B 1 78 F A G BOK S g A 2 1909 48, 3 =] 1m) 4 2 2 Jiti i
JEJy, GAAEEESZ 3 W B A EERG 1915 4, 50 0 5 2 3 i LAY S0 E B . 1958 4R — I
E S R, REWST HHNILINAZ, HO0E TR AR —3., 1960 4£7E H A PG B2 R
WS, FEAINSE RS- T 6 W B AU R KR/ m 6 B X 4%, BRI &g E
F B R g

(37) #1970 4£ 12 A 17 HKSH 2749 (XXV) Sdid,

- 60 -



EXAEREEABTNAEC Lk

HOATTRLRY, S ff & BmAPt KRy WA Z — . TEREPEZNERS T, (F

TEEEAZY) WIIRHLE T 200 0L “LIRATTIX” SR “ ARk =" HE, (8

1973 2 1982 4F 8] 4 JF A28 =it ik 2, B B AR 57 i % i b 1 53 0E b 5 BR

f, BYITERY A CHAERGE, XTI 9 FIMIRADE B4 ARk 2 3R B

M “EFET, M CEFERAZ) MNAERES R T BT B R H TR, REEX
1 [ 5 1) 52 B A HH AR 220 A A S A

(=) SR M R [ X [ P 15 1 3 0k 2 e 1) 52 )

SR B i A S W R A I BT, RO 2R R [ R e g B8 R 25 FER =
RS E A, FORREZM A, REF BB REREZNE, ARELS 5T a2l
AR A S PRy R, BRI WA SN2 E, R m AN — a2 RE, LEAHE
BRSIT CEEEAL) REASCHE SR, MBCEBE . M 2 2 b 52 o f 1 %
SFEIT XTI EAE T PR R AR E KA TS . LR AT XA D5 0 AR
EHOCRTE KRR, AHA L L) — RPN E RS, LS T Y T F o AL [ s oA Ik
ARl AT R KB S 23 v A i s 2, AR SR e MR B TSGR S D), MRIBE] 1A
fit 5 (390 SRR [ b it G DX @ S BE I e I B, SERSERE 5 B B RIS A 22 ROR, A fie
JREA 2 fEBlsih, REWRE CGEFEIEAZ) M8 R G ERIAR R, W H A
PR A BTN AL ILE o (40)

AEFAR N, WORULE E PRt S HE R FR, BafA - EFK I HMAmER “EF
A7 W AR Y A E— R GOR R, S R K AR TR R AR O R 45 BT AR, OF — Ol
Ao S B [ B T i A R R IR o B, OGBS AL S AR 1945 4F 9 A 28 HAKM
COR T IR X R B B R PR A AR BT IR A B3 E 5 ), s T T [ Ol B A 5 T AUAL
R I 3 o (420 ik — 25Ky 1958 48 CREEHRAZr) e T &R, JF7E 1982 4F (kA
Zy) PRREIAMSER . LET 1979 4R 8 “ BRI, BaEEdshsg. FEHE MW
W1 e Z2 VR 0 T B AR B O TEAULAT Bl e A B il ) AR B AT
7By, RE G AE 1984—1986 4F MU IRIK AL SR A — R s o ph R & LA
Jr A, REMIRKEZR T (OO0 T I H @ /Y bRk B Z i By L A ), (44 X £y

(38) ZWar5l (35]), #MMERESC, %536 T,

(39) Z WM. (EEYS (REE\BFEAY) W), (GEEMBMIE) 2014 F5 18, 557 5,

(40) See John F. Turner, Statement of John F. Turner; To Examine the “ United Nations Convention on the Law of the Sea” (23
March 2004 ) , Testimony before the U. S. Senate Committee on Environment & Public Works.

(41) See Alain Pellet, The Normative Dilemma: Will and Consent in International Law-Making, 12 Aust. YBIL 42 (1988 —
1989).

(42) Harry S. Truman, Proclamation 2667 — Policy of the United States with respect to the Natural Resources of the Subsoil and
Sea Bed of the Continental Shelf, http;//www. presidency. ucsb. edu/ws/? pid =12332, 2018 46 H 27 Hjiln],

(43) See George Galdorisi, The United States Freedom of Navigation Program: A Bridge for International Compliance with the
1982 United Nations Convention on the Law of the Sea? 27 Ocean Development and International Law 399 (1996 ) ; Den-
nis Mandsager, The U. S. Freedom of Navigation Program: Policy, Procedure, and Future, 72 International Law Studies
U. S. Naval War College 113 (1998 ) ; William J. Aceves, The Freedom of Navigation Program: A Study of the Relation-
ship between Law and Politics, 19 Hastings International and Comparative Law Review 259 (1995).

(44)  Joint Statement by the United States of America and the Union of Soviet Socialist Republics: Uniform Interpretation of Norms
of International Law, 14 Law of the Sea Bulletin 12 (1989).

.61 -



EER 2018 £ 5 4

B H A ] 5 A S B A > T ] B e 7 A T R (45

5 [ 30 0 A A T T U1K 52 IR TR 52 A B 45 [ A OQ T MR s o AE AT A el O i, SR
IR BRI & B s LA T3 o AEEFESR BT OR3P D5 T, /M AT 2009 4F 1 H 6 H i 2 8336
TR, AR By U5 UT R 50 W BT AL T R O B S T ORI IXT
ARG TV E RN o (400 BRI Sh B Ao R 4 XV Bl R = 90 1 200 T B, DA AT B 2 7
G ERRBHEAEAR IX 47 SEE AT SR T AR E Ry . Rk = BURN T 2014 427 A
24 HE AT ESL 30 AN GRS X, (48 PHBESF BUN W E A TR R TE R IX, (49) BE[E A
W 55 e A0 ]t A A S T A ) R X BB S A LR R A X R R L Bl O TR ATy
W7, SEETE 2003 4EAE T “Bi Y UL 28I, ZIRAEAR WX SRR TR X
LT, BIEEd 20 G AER7 kR 05 e A9 1. i TR DU AT 3 B AE 2
g X AT BEM AT HEE A PO, TREAN ARk AZy) BRLE b, MIAMEIG] &
TEPRE BR8P0 R80T - E R B AR, EE-ERRbEE A S
T Bl R RN 5 [ PRk

PO TREES T A B 3 325 o 119 00 B2 A

H 20 fit28 60, 70 4FARTFLG, U KB AP ER IS k2 5 E bRk ) 2 EA R T
HERKREFMCE, EN7EMIS S SN 5 B0 RS54 2 b 77 e 22 . 2
PE— B Ai /NI 2, AL P AR N R AR R K, R e i B P ik R RS AR A
AR ANZBEPRE, WSS IFIG 08 B R A& kR i 5 Dhig .
(—) EPrEHEIE 51905 BARR
RO NN A S5 o R SO B 2R, W e i B AR R PR R [ Pk
M, B G 32 A 19 T 20 20 20 b~ ik iy 58 RS 3 SO o 3 25 3 A S R b g S

(45) ZWZOAx: (WIRSMEEMREIRFH L FBEH), (b)) 1998 445 4 1), 4589 11,

(46) George W. Bush, Establishment of the Pacific Remote Islands Marine National Monument, Proclamation 8336, 45 Weekly
Compilation of Presidential Documents 14 (2009 ). % — 7 B {47 X R & T £ 86888 - Jy I HL iy X Ja, 7 X 35
A8 LB T M A R A T RE IR XA S AT .

(47) The White House, FACT SHEET: Leading at Home and Internationally to Protect Our Ocean and Coasts, http://www.
whitehouse. gov/the — press — office/2014/06/17 /fact — sheet — leading — home — and - internationally — protect — our — o-
cean — and — coasts, 2018 427 H 12 Hjj[n]; Juliet Eilperin, Obama Proposes Vast Expansion of Pacific Ocean Marine
Sanctuary, The Washington Post, http://www. washingtonpost. com/politics/obama — will — propose — vast — expansion —
of — pacific — ocean — marine — sanctuary/2014/06/16/18689972 — f0c6 — 11e3 — bf76 - 447a5df6411{_story. html,
2018 47 A 12 HjjMl.

(48) @R X ALK L EARTEE, S WO E 22 BUF R 3s, http://www. scotland. gov. uk/Topics/marine/marine
— environment/mpanetwork,, 2018 4£7 H 12 H {Jj[i]

(49) See Spain Radically Increases Marine Protected Areas, Birdwatch News Archives, http://www. birdwatch. co. uk/channel/
newsitem. asp? cate = __15550, 2018 4£7 H 12 H i),

[50) See Pete Spotts, White House Could Announce World’ s Largest Marine Reserve Soon, htip://www. csmonitor. com/Sci-
ence/2014/0820/White — House — could — announce — world — s — largest — marine — reserve — soon — video, 2018 4£ 7
H 12 Hijila),

(51) Zou Keyuan, Law of the Sea Issues Between the United States and East Asian States, 39 Ocean Development and Interna-
tional Law 83 (2008).

.62 -



EXAEREEABTNAEC Lk

Moo AR BLAE S KA AR E R BARKEE, HAERAR)Z 0, w5l X EASRRE
A EFESE o FIRER S R A, X2 O S R B I s S AL g e e T 4
Prid: 5 EPREECY ", AATIA A PE 7 53X R 96 A5 A AR U5 S0 A 2L (52)

DRI A b 3 i o R A ) 98 20 32 SO 07 15 4 1 SC T8 I B0 S 0, i o 0% 1 JB
MBS BIR . o2& R AR I, AR VYT I 00 [ bR Ah 22 AT O R S MR T 04 O 1 SR
FEAMES, MATREGE T A GE A X SO & U0 3t TR B K, A MB AT A 2 R
F14 13 S rp AR A AT AN () B J5 10 A 1 ] Bk SO, 3 JA R s e S AT A ) kA DU AR
FEGER C A7 1 [ Bk b o 5 SXd P4 5 14 S0 9 [ 58 S04ICAE 94 D €0 i A 92 35 1 O 19 — S8 B AR WL
A B B R (E, X — BGAR A OR ER . (53 3R 2% R A WL RT A4 R R
F R LUR K EREAR SRR N R E A, @ EA e MEEeE. RN
TZARET, P B g E AR A S A A ] b )E 3R AR AP 36 Ad
MR EERE ES—A N H 2 MEEELMEEIL KRR, SRZERALTTREG . 25,
SCARSETT R S A o SRILUERT, 0P LAk T I g AR TR A TR A 2 R R e 5RO S A R
JRAF R AR BRAE T IEAGAE T, AT g Bk [ 5 (8] g bt B I % [ P v 4R AL T A RO AR
SR HEAP R T 6 ) i A 2 R UG O AR Y R A R R AR T BRI (54

VR i b T R B BN, IR ARk IR 2 AR E] R E g, AR AT,
QI PR AR T A A as LR R R il — BT R AR mrs LR AT At Al —
B ANCEMEE S AR EES L RER RS AR SE LSRRI Z S,
AR EH X LU — E L LA T PRPGETENE . 5L 50 [ PRk B4ER i, N2k
fia L[ A EAR — e R R L T R R G, BB E CRETHE, RIEAERA
Mti, B REELGE I E N R X = 2RI B &3, mARX “ i Bt
FTHEH AT o (95) G 2] DA % Jig v [ 8 AT [ B vk SE AR5 BB AT A R4 O 3

(Z) FERBZHFARAFRHEETMEO

KT RIEPERAERMZH BRI, (A 5ERMERMEE 2L “S20
RIXTANARZ S EN MR REREZIKEAL, g ErBEESHRL, EEREH
SRR WUCAR Z4F o X TR T 5 8B A R O A A A AT O, AR E R i
i KA SN GUIC AR O e ), M ATT S B A R R BORE ) S A A SR B 11 9l IR
X4 7T EERER T NBERMFER . 77 EHAEM TR 2RO E X 2 DU R, (]
FEAE R A i = G A S AR Bk 55 N GO Il R R, i HX SRR 55 B 2, X sk
BRI AR Z AT 55 ity — 33T, (56

(52) Adda B. Bozeman, The Future of Law in a Multicultural World , Princeton, 1971, p. 169.

(53) [Wmisgl (27), Verzijl 3¢, 5545 v, %5445 7,

(54) ZWHHFHR: CRFILL TSN “FE 07 RBE RS Rk f ), 8 (P EE S
(2014) ), vEAH AL 2014 458, 45 14 T, 4521 71,

(55) ZWEHIK: (A FKfriz L m A AR [E bRk SR —5 X —dIW 057 &), bRt
L) 2018 AEZE 2 M, 554 00, BB 11 51, %518 W,

(56) Pinto, Modem Conference Technique : Insights from Social Psychology and Anthropology, in Macdonald and Johnston
(eds. ), Towards World Constitutionalism : Issues in the Legal Ordering of the World Community , Martinus Nijhoff Publish-
ers, 2005, p.315.

- 63 -



EER 2018 £ 5 4

A AR TR IR OB B L Se b e TR P E X S 5 Z AR AR AR B . PLEE =k
P& Ei ks BONp, ERARTER KR EZ IR, (325158 Bk A &k g b E R
TEMR W A LRSS AL RE . 2 BUSCRE CGBEERY) RN HIE
DA R ] g ) 300 ] ¢ O A3 1) I I Tl 5 R ) T v s P 5 3L, 28 29 A A5 T BT D I M [
SR 0] F) T 1 A o B2 R A R AR ZE

YRR E AP E S, 1971 4F 2 1982 4R (8] 1 IF A9 55 =& [P 5 2 BUZR BT [
TERR A KR B A5 25— RS 5 B KRB 2 30 2 2R o b B A2 0 b 9 40 7 AL
Bl R EERER . AT CIRRESE =R E S T, S 200 T HLRLAR R
i 2R 5% DA A i o0 R 77 I AR A DXL S g, b R B R B P E R R OG T
& 8T XS AN T — T B U A, X 36 [ 1980 A3 Jb 82wl DX 3 i A AR IR 1] 1Ay R U
) R U HER SR o BT IE S v [ R A A R o KR SR B Ty, — AR R
BIRAGTEIX DR P B0 K 8 15 3 1 45 0 10 ¥ 29 0k 1) BE A 45 LR, 3 S 4T3 5 R ol
PR RGBT EA R A B R E, W Em)mrdd CEEEAAN) . A, Wk
LR KFE, HTHPES KSR E P2, R E A T e AL, BAE
[ 48 1 7 A 0 — S8 TR R 5 A OB , O8) 2 LB b e . IETEIE A 2Y) X &8 4
D DRI R Bl S8 09 A8 A 2% 3k, X LA AR i 5% Il g 20 00 A 0 B A o T s 2 5 X A
S o 0B R e P Y s WD /AN [ T <N = =2 T i< Bl Sl 5 B S e B 7 A E RN ) L
H ] 88 ) A £ 3% 2l 52 B B B HE PR A X 2 X 2 A5 A D AT AT R R A R R
JE & T XASNRBGSE, SEPs By P E B IE “HOm T B RRBUR G E T, IR IR 1958
R HNILBIREN AL, T E SR E R KRR TR & T X S i AR ] RE A
DA . ROWIEH, BFES =G El LS W B AR # L T RATF X, HmAH
ELBATT KRR E, © GBEEEAZA) 20RO Z — A B 5% E A 45 25K 0 [ By
FYy” )

L E AR S AR KR E R, RERSE =Yk R E S
WA, BARRARAEY, e (BEEREAY) THRERZMERZ — KH, BK
IR AN T 21 ) AN | N | D i N DR Rt N T AN B e o= e R 2o g R 2
f940% , Forp FURENREJE VY 0 J& T K J v [ 58 (600 1994 48, e [E] F 5K 1Y & Js 242 5 DX 11 AR
BEJUE Z I B b E E R AU =0 2 505 A B, R R —
LT AFAE A B R T o R T R A BN (L IR TS, B ORI T il
HARTE 5 A LR A, (O AR kLR ATFIX LY 448 TV L, KE 24N

(57) W L4, 5275 5,

(58] ABswiM: (A EBHEAL) SETRETH RS, (PLR#EHEEITER) 2013 F52 1, 54 0,

(59) ZURRA: (hEES (REEEBFEAZ)), (RERXER) 2012 £5 10 1], 5557 1.

[(60) Dupuy-Vignes, A Handbook on the New Law of the Sea, Vol.2, Martinus Nijhoff Publishers, 1991, p.281; McDougal
and Turke, Public Order of the Oceans-A Contemporary Law of the Sea, New Haven Press, 1987, p.72.

(61) Z W _E75| Dupuy-Vignes 45, 55281 1; b5 McDougal %45, 4572 51, A #¥ D45 LEIA YL 825 XM
SO B 200 1135 J3-FJ5 A BL, i v [ e S RIS AU A 88 T A B, S AR (b [ W
LR F W E—a AR R IEN) , (RBTBARSER) 2015 4545 3 ], 45 100 5T,

.64 -



EXAEREEABTNAEC Lk

681 JI VU5 L, WRFILY N 851 J V-5 i, B W2k 757 J1°FJ5 A B, (62)
(=) BEHEPRAZUEE, s E R ERHLH S

S H T RO [ PR U | BA B R N REAF e i, EAEF S b, Bk
B EREX =AW AR S T RS R, G2 EPRERE . Boa T
B SR A E P A NG L RE A R R E PRk i A R A AL, B PRE HA R
3 ST 22, BT 2 ARG BUHLH] OB 2%, Rk A RE” B R B
o X SERR P R R [ B 2H 4058 W IE EIR IR AU B 5l B3 0T A T IR T 2% Ok B Y —
T TEDRE 5 [ i A MO Rty R 4 (030 TR, % DL IR B 4 210 °F 15 K0 1Y) 45 28 3 1
SO 2 B, AR %S R, N S L [ PR U A ARSI

L. [ P 20 275 ] P 9 35 ML DU B 114 B 52 1

Wl Mk 2 AP AE I H Y, 76 T 1 R A% 20 s il o e s T A, AR & MO, BT &
BIRZ ML, RALXMEE I E ZHA R EYR Ty B Bt LU R o7 2 S g (64)
W BEDSOL e, SORAL T i Z WAL S a7 &, Hod A R 2 10 2 I R BUAE B T 16
SRS AETE, (ERIEAY) ORZNiE RSB ECR .

KTEPRHPGEPRER R, FAAE 20 290w B 7 St 5 BUG 5 5 736/
Frig, RNEPHANEERETC FEENAA G E e . A8 L, &k
AHRER LA, 05 LR b, EFRAZ, JEE Y E PR UL S ™ 2 B0 AT B fb i
Fit, (060 [ bR 2 2 B4 R 0 T 46 BN S [ Bk i IR O A 40380) , LO7) BT TR AE A h
SR A I8 (08) EXAHE RN, A k" ARG T e G [ 2 B 2 ok
WIS o T2 P2 DR DU S92 B P A R A T, (000 22 B S N O R Tl R AL IR E Y
HARE

LR, AL XARTE BAR RS2, (HE A B B X AT ARk = 3R
—SeE PR H AL E I, B TR LAY E PR LIS, ORG24 e R B R B [ B
P BB IR . O & RS HRTE [ B al s B ML R AR v R AR T xb e, R RAHT R R

(62) ZWHi3l (61]), FEHIC, 45100 I,

(63) J.G.S. Koppell, World Rule. Accountability, Legitimac, and the Design of Global Governance, The University of Chicago
Press, 2008.

(64]) Arthur N. Holcombe, Improvement of the International Law-Making Process, 37 Notre Dame Law 16 (1961).

[(65) A.Boyle and C. Chinkin, The Making of International Law, Oxford University Press, 2007, p. vii. See for a non — legal
approach; M. J. Warning, Transnational Public Governance: Networks, Law and Legitimacy, Palgrave Macmillan, 2009.

(66) See R. A. Wessel and J. Wouters, The Phenomenon of Multilevel Regulation ; Interactions between Global, EU and National
Regulatory Spheres, 2 International Organizations Law Review 257 - 289 (2007 ); A. Follesdal, R. A. Wessel and
J. Wouters (eds. ), Multilevel Regulation and the EU. The Interplay between Global, European and National Normative
Processes, Martinus Nijhoff Publishers, 2008.

(67) See I. E. Dekker and R. A. Wessel, Governance by International Organisations: Rethinking the Source and Normative Force
of International Decisions, in 1. E. Dekker and W. G. Werner ( eds. ) , Governance and International Legal Theory, Marti-
nus Nijhoff Publishers, 2004, pp.215 -236.

(68) M. Akram and S. H. Shah, The Legislative Powers of the United Nations Security Council, in R. St. J. MacDonal and
D. M. Johnston, Towards World Constitutionalism-Issues in the Legal Ordering of the World Community, Martinus Nijhoff
Publishers, 2005, pp. 431 —455.

(69) JRHIE4HI445 1373 (2001) Syl fl 1540 (2004) SPeiflfiy “waik” Ph2 3 EER.

- 65 -



EER 2018 £ 5 4

H7 WA LG 2 292 5 20 B0 T8 UG o HEAT A B o (700 R s BRI 7 A AR BB
TREELEN RN G2 E AL, HZ2ha2W0ES 5 ANTEE AR 057 6 LA
gk, WA LRSS AN B RIE BT R BT LL 1982 AERy (LA Z)
Bl. 1967 ARG B R B N FRILRE, MBS E-fl BT 4k - M 2K 2 Rl 9 35 &4 S UFOT U o BUF R
B [ A RV B Z AN R A B, R N TR 1) 22 4 R A A R IR Sy B R B
REFFUWAR I BEI . 1970 4FBCA B RSO0 X — & ME T 4iak . R ZRIL, & E 8 R
L DUAMEEFE R IR 5 PR 5 (330, DA RZMIRZ IR AR R4k Rz ™" 5 fE
i [ SR A B B AR sl AT o A, AT R R TR H s fed © — 0385 58 P i ik
PR PRAL” Prdtsc iy “EBREHE” MO EERHLE T Z AN, AR AR R T 4t
B 1) XS O CIEPRIE A 20) FT i Sz ) 52 2RI JEE

a4, 1 S 1 [ B 21 240 AT R R AR B AR B R A SRR R, fE S 5 AR
PR RS- G fErp, ERNYHGEALZKANGAE, Ba50 T, mAR
] By ARSI B L AR A Lk RS B A — e, EANSE O DIE, Rk
FIAL A AN 51 58 3 £ 5 VX

2. PRk EEEETE” SRS AT [l Y B s

BRUBCG RS, B EZ e “REA LN F2 RN, Hbnkb. KaHE
PR BEAE AL TR S R 1T R — DA B R, MRS R Pk BE L2 )
5538 %, AIEFIME KA AR R 2 N I e, R A D i R RN 2 kb Bl Y
B LS 59 R HUE , I PRIEBE M R AU AR R KHEEA AR . X ERE
PrikBe B ICIE B N =07 “HEIET, ANRERMEPRERRIE . R, B - 57
FRIRFEIN IR, mlEEIE” AR S Al ks 2K E AL, Pt S fesh . HEA
SERIECE TN AL AL, Ak W — Rl R HJC kMR gy B g U2
& - PR M B - FFE g B b E b mE MU A ARE RIS T 2 T X
FE— LS, BV BR R MU —— o H [ B ik B —— A 0 A 458 R R i AR AT (73)

T, EEPERERG, R2EEMNARE EPRLRE C AlkEET WER, Wi
TEE R iR 0 Rl R S TR RN o [ PRk B AR 1951 4R “Hb R s, i
Ve ] AR il b A5 T 9 DA 0 A A e K B AR O R, R PRk B AE LT K
AR AT T SIS ER, U5 e BRI R R PRI, U0 25, XA
U038 7452 BAT A Bk d st )8 I I PR, IR A 1982 4R (IR A 2) o

MR, B CHEPREBERLZ) 55 38 AR BRI, BR A JE 4 52k be B 5 19 5 18 24 25 15 LU

(70) J. Alvarez, International Organizations as Law-Makers, Oxford University Press, 2005, p.217.

(71) 1970 4F 12 A 17 H AR5 2749 (XXV) S 3L,

(72) Hersch Lauterpacht, The Development of International Law by the International Court, Stevens & Sons Limited, 1958,
pp. 155 - 156.

(73) Alan Boyle and Christine Chinkin, The Making of International Law , Oxford University Press, 2007, p.268.

(74) 1CJ Reports 1951, p. 133.

(75) 1CJ Reports 1969, p.51.

(76) 1CJ Reports 1978, p. 36.

. 66



EXAEREEABTNAEC Lk

Sb, EPREBEE FREPU R AlkE LT SOk, RETEHEXEGREEZ . HEEANRS
BOTEMNE YA Pk m]), RO RRAPL . EPRE S BB B X R OIS,
FEB SR ) AT 7 s i BE B RE . LML, ERO T EARR wkEis”, 2N
HZMPE RS, XA E XA REELT ORI ATAT IR AR o A5 R RS R
ARG, HEEPGEE AN FRY T RN R 5800 T RO S R 8 S,
LR BT R R 770 B, vh IR R A5 [ G807 S o ] R 4 i 4 52 405 1 B 7 e
O RS, X A5 | At v o A B8 T B 2 2 Fp ol o R 58 [ PRk B i DR A i 1 4 i
ik, W RILTAEL TRE . U8) X RWIFREIE s = A ARPR “ mlEE L Wi )
P, X REIEIEERT B E BRI AT

+  OH
% Ta

EZEWNERFE. MESEE AR, U (KEEZERE) e i BURE PR ik 8oz i
Mg, MRBREEPENSSE, EBEE . A r ik, BPRE =
ER A RA MR L A SO E PR ek B S s AR B ARy — A sh 5,
7R T L1982 4F (it 20) DA%t N 2 1 AR 0 12 LU A6 T8 A5 A i A v A 1 1Y
ARE S SRGEGA 4R W5 H] 45 R R 157 18 5

EPREIFAR S 2 AR A RER R, BT HEARAE LR 5 0M R, st
18 3 3 JC A T o 325 PR A0 T [ P i ) 3 9 5 Rk S P B — il R X Ak R
BUARE AN Lok 8 A th, 1EAMSZ BT ik o Az by s 35 A i BOR A7 08 1Rl i 8O 7 7
W€, I LARBIEGE H A 9K ik A B A MR BB AR, IR A E K AT
BRI  BOR D B RER), EFREFERERRE AT RHBURK R U9

G EPREN TG A T2 R MERRE W, HAEERKRY, FEFX LR ETH
[l B i, A o) ] sk 1) R A D 00 5 L0 B 2 A AN RE 2 BIR AT, 5 U [ Bk 2 b SR 2 T
] f 4 SR AL o (800 SEBR B, 4% UM A AT PRk R T, IR A AT N Z F
Il b 20 A o (81 DAep [ O AR R e B 5, B4/ 15 R 3k [ A A A KR ) [ B 1 7%
PERER A 2R, BEASBEOR <7 FIAR Ak 3t PR [ Bk, AN BEARAL B B 7 [ B sk 1 P n] RE 1Y A
B5RE, EARKRMEPSEER . B E PG kR R s A aE i, =m0,
HAT B [ AL 1 i 1 A5 e B Bk Py ALY B B2 5

SR AP e TR AL, X AR E & 0 1 S AT S B A B L
A BRI 22 R P T BN IR SCII I TR JE A 36 o BRI fG AL AY B IE R BUASAE T 9% & 22 8

(77) P EEPREFS . (CERERE PR ENERIE T ERIR A EES 1), http://www. csil. en/News/Detail. aspx?
Ald =210, 2018 4£ 6 J 28 HijjlH,

(78) MBI (KARBEREHIE S5, (BURSEE) 2013 4559 M,

(79) [WHr5l (26), Henkin 3£, %53 JLIF,

(80) F LB “AEFL LIC R B AL B EEZMFENE, HHREBNEREESEARS . §Il
(25), Henkin 3¢, #5320 WLAF,

(81) C. Tomuschat, International Law: Ensuring the Survival of Mankind on the Eve of a@ New Century, Rdc Publisher, 1999,
pp. 48 —49.

.67 -



EER 2018 £ 5 4

s E B W T SO I K BT R) BB A AR AR OOHE, TR R RO L R, B AR B
HEAT 73 R B 4 55X (520 7 [ B ML D0 Ay e 2 v, i v [ R A S P 5 Tl ARG E
FWVRE SR X%, HAREL M AW & UIEPREEE LR, SRR
TR T AU W A BB ) R 0 2 B N, A B S R B T SR BB S AN AT [l g )
T PA K BT 2R ik BLA AR 5 A7 Sh G R AR -~ B PRk i L GR , RE P E K 5k
BEZEIFTLEMN. M, KRPERES TEEZL G0, Sl ERES 40
AR PR AIRE G, BB e R A HLINIER

Abstract. The modern international order is based on international law with the UN Charter as the
core. Under Article 38 of the Statute of the International Court of Justice, new rules of international
law are made by states primarily through conclusion of treaties and development of customary interna-
tional law. International law is a multidimensional and comprehensive process that reflects the com-
plex game playing between states in international relations and politics, and states are both the crea-
tors of and objects of application of these rules. The formation and operation of the international law of
the sea shows that western developed countries not only have natural advantages of cultural origin, but
also are well ahead of developing countries in theoretical preparation, consideration of political deci-
sions and choice of rules in practice. The lack of full understanding of their role and function in inter-
national law-making is the main reason for the gap between states in this field. If China aims to build
itself into a maritime power, it must attach great importance to deep participation in international law-
making.

Key Words: international law-making, law of the sea, the School of Legal Process, global govern-
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