B 5 iR oS R Y 1 AR 5B ik

3 o om

MERE: KA TRk &G P 5 B8 7 4 2 A%k 0k & P a9 43T % 7o
IR, BERFIZAT, AEEN THRARSAE, AARTERAFEB R AR,
MR B RGEM AR AT Tk, FHESHAFAEZZNR, ¥, F5
ENBOAAFEREELTEHRELSRE_AKAN I L AR, PHLZAER, A
AAAARAE R R R R RETRELI, BELRTM, Kk R0k
LWk —akhRh B, AREXL LRESHE R4 T 19 e, &
R R Rk 3 H A4 T ik ey Sh AR R A PT R B8, BRSO AR R R T R
£ AW CANAEIERT, A 19 wRR MO T F Lk S A TE Y, REEREOA
AP IE SR A BE ) )L A S g R PR A AT AR . W R HLTE A g R 3 At
MR Mk 2E L. s SUR R M S, AR A8 Ak AR LR A £k h A
Fam MG, SRZERMRNN TR T AR ELLT HELS, HEAL
BB AT L F A Ly WA RN AR T MRk g B4, AR ik
WREAAEA, RELSBEAREBRARRGEMA Y, HH = TikhELS A
B gH, B AKBGNREAREZETLS TRE L,

KER: RAZX —athh SLZTHAR KRIkK

El

|

SEUETE WA AETE AR AR KRR BE L W 1 AATTRE 5 AL ] B 5 A 1) 0 23 AR o 32 A 1)
(2 S by o RN, AR DL B O LR AL G R Bl ik RFAE R R P, RIES AN LR W
A — AR SR I AR s (V) EAESEE, kL TR RO RIE, RAEE

# WL R AE ek B L BT
A EERBZE B RA . B, 8 B, WS A MR, FrEUH . B E R B RS TN
(1] Vgl. Wolf/Neuner, AT des Biirgerlichen Rechts, 11. Aufl. 2012, § 6 Rn. 6ff. ; Oetker, Handelsrecht, 7. Aufl. 2015,
§ 1 Rn. I{f; Brox/Henssler, Handelsrecht, 22. Aufl. 2016, Rn. 1 ; Canaris, Handelsrecht, 23. Aufl. 2000, § 1 vor
Rn. 1.
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AR R RRWIFARZ BN EM . (2 FTH TR 52 3] T R SLAL LR G S8, A
ZF, AERREE —RSLE BT R0 RRT 5 AR WA A B (0 FA L TR A a4l 5 ik A dE 25 )
U . WO, M ROE 5 RIE M SR RREBUL 20 Oy L S R R Rk (AL, Sk
MERTIL . PRIBESE) MIRR, R B2 00 UU AR XS FE A i, (HAn R EATIB R, FEAT
@, sk, BRVERLSARZ L LIR BRI S 5 b TR B A = A, T A X A
52y WS A LA R SR ), A R PRI SR A5 4TS o 1 S — B R PR UE S 2 2 TR P AL, (3 )
WO A BE S o Ay X A RE LR AR G — A RER Sk o R R T R AL A SRR, AT
PN, RS S RFMVEANEAE I C R b, 2 ® R ais s R ) ik —— i
TEHEN, TR A0 Z i AR R — Ok AE, B E S S MR L B B AR 5k IR AT
LRG0 DUAN TR i M A e 2 Bk IS AR AS B P i iy b0, ROE S RiE RS
P25 F AR P AN (R IfME B o0k SR, DA B o Sk vk b ) FATE — J0 I8 14 A K2 DAYH 5 52
AN R TR SRy, NI Tk SR 9T TR AT A S 1Y ) R

A, MEERTESRAE IR, BUE RN A S AR RTE D S B RS — A R A, (4]
PRI, R 5 R ¥k B9 0% 28 B3 AR S 2 9K B9 — JT % ) B9 AR 3R BUIE sX MOR A J2 — JUA
ARE o X SR N 19 20 RE B AD s e T DA 05 ) R S R Rk DX A3 Y s AT LA
MDDk fC, (HENTEERB A PER SR, RIVFATL AR X 3% M/ R Bk T R &
TR RS S L A, DA 2 Bk 7 O Al R O R AL R S A M R R X I
G —, W Z TR % 00 D s b A BE AR BRI R A o ik A T X e 2 2 A
WSk SRR R, I, L L s 7o e X B RGE S RERN —Itie 2 e,
TS ARG B — 2D AR W 7 2 AR R o S A ik Bl

WIBR . R, FH [l ik R 5 i s SO, (o) 26 LIk 2 B4 0E , BR 32 B Sk Tk
B PR SEIE I A7 Sl v I 7= A ) B AS B 1 B s PR BR ) 22 51, R A H i 5 R DR AR
ROE 5k ook RERie BN U2 T R KRR L EAE T a7, ROkES— BRIE X T
FIVE T &5 BT Bad A RO e JLIR B . el 2, HOBERTIE BAe 2 Ah, FRATTAT, 5 I 0 531 vy 32
PEN RE Rk, A Rk & itk (B #h58) @M, WIAEBATIEBOY ol ar T IS
LR Z BT SO RIEERTT, BB SR B B 2 N —— R X A B A 19 AL )5

[2]) See Geoffrey Samuel, Civil and Commercial Law: A Distinction Worth Making?, 102 L. Q. R.584 (1986).

(3] MRFREMHSWETF: (FHFZANMRE BRI G250, (k) 2014 4555 1, 45 1283 71,

(4) ZWikE: (B, X HFEE—TFR0 RN IR ), GERIBIRIRM) 2005 58 2 #, 5524
7 ; Karsten Schmidt, Handelsrecht; Unternehmensrecht [ , 6. Aufl. 2014, § 2 Rn. 1,

(5) XMTREMI9HALRENAd . 45tk A b 5T rw s s 8K g & £ k6l & &, 75 W Justus Wilhelm
Hedemann, Die Fortschritt des Zivilrechts im 19. Jahrhundert: Ein iiberblick iiber die Entfaltung des Privatrechts in
Deutschland, Osterreich Frankreich und der Schweiz, 1968, S. 3ff.

(6] ZEEFEA “Handelsrecht” &, PR “ByEE” RARZGR, (H I P00 A0 GE 50 55 30 [ 5 vk 2 Al W i 2
CTREE” MBS, PV BB “ Handelsrecht” , 52488 X AU TS ( Handelsrecht im engeren Sinn) , ‘& L&
FE R RO IR, WSS N AT B AR E ST MIEME . &4k (Gesellschafisrecht) | 75 #hiiF 47 1 % B A 1
JB T XHRETE: (Handelsrecht im weiteren Sinn) . ZULETE| (1), Canaris 5, 251 &, 6 -7, EFRE, Wik
WHEE IR FCRMNERAEN B, SUERE: (FEF), BEDMAE2010 57, 53 10; &b
ZEG: (RERR), TEARKS L2009 £, 256 TU; @7 — L. (REY), o E B ML
2006 4R, 56 TU, AR AT S W ERR: CRLERY, ERKS M 2007 Fi, 515 51, KEIFL
TR BRI, A SR R EEBE ARSI T, 7R E R L R R P B AR
TREEE, MW7 SRR R, JF S AR R — B IR R B R T R
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A B
— BERFPHMZAHEERENBEEN T RO T £ INE

19 A Dok RE S AN R, MILEREPZ AT RS, &R T A P sk
HRMEEERZT, A, sF2RMEREZRm S, (7) MRRE 5% 0k R 1 i
il At R O 8. — Oy, B RREZAE S & RRAMN N, — B &0
Bk, FEMELL AR TREHEEEXMEK, 25BN H—Jrm, REMZLD
TR WARBL S AT APERS, JEBOR R AT S R Mak 2 im g A R DR A AR R
B, MRESEENSEA B0k fG T2 5, JFERRKERE EHUE TEIPE XR
MY EEAIE R AR 2, Gl S R IR 0 R S TR A A B, B
kM i T R A ] Bk ) R S E A S U R, X — B Bemy i R B A R A, A
Sz, mRRMZE, RIEBRET TARBREN “mikit”, DETES L. BEXF
FEE, REAG-EHER LR TRE, (8) BN S, #3772 5k G5 bk Rz R
2 3 20 [ S8 10 RO R BE AR S EETIRAE R 58 . IR M IR 44K B iy Nk 9 o B

(—) ZHEUA R =z

TR B AEAE R, BA GO I BURSE, WERRATICAAAE T —E 31t
SRR Z E ORI BN FR Y (R BIE, WP Sk U R R AR A e, H P
HYHERTE R Ak TR (lex Rhodia) BYNZS, ALAEGTAT B 5% ERE ALK ( Gefahrenge-
meinschaft der Befrachter eines Schiffes) R 5E UL & & 2B 57y 2L 5] 1 351 i) 353 g 2L 48 % 0 ), (10)
H=, TR 5 Gk, 0k W Z [ ) 55 20 (Staatsvertrige) , ZWIE 1 5 17 R 2 40 X
BT R (lus gentium) , X REZ DA ERE AL (lex mercatoria) [ N4,
H=, PHEAGHERLE TREESR. RN SE, R m RS, 07e ik s,
T 3 AN S A T R IR T B Tk AR AR ST R (1)

(7) #HFZ, BnsZwe E R0 SRR, IR AT R AT AS 2644 5] 50 Y A 18 9] 5 %0 Tk AR, X2
o, AE STk R AN B [ 1k 10 R R IR AN S 5 AP R R AR FR AT 20 [ A XA Y A ke S R, T 2 S A ]
TEHLERS G N e A 5 R SRR S . FEX — B h, B EBEEWIEAR L, AX LA SRR
B 52 ) B 2 TC AL

(8) SCUEWL PRBESWENE - HABKE - HFLTEMNEG — W LRAFERBEG M RIEI (Zivilgesetz-
buch) , (EARSRA EFIA N, B o IRk S0 JC 1 0 e ook i PO 48 T A7 76 090 IR S5 A i 0 o, R OHG E RA T 5 — Il
b, it REMF AL EEEEMS T, Vel Franz Bydlinski, Handels-oder Unternehmensrecht als Sonderpri-
vatrecht, 1990, S. 10; Denis Tallon, Civil Law and Commercial Law, in R. David et al (eds. ) , International Encyclope-
dia of Comparative Law, Vol. VI, Chap. 2, Tiibingen: J. C. B. Mohr, 1983, p.57. S50, = KM B RE KRR
B WSLIEARE], (AR EARA TR . Al B AL & B A i Al S R T R .

(9) TEEFZE¥ERGIAY SN RFEER % Vel Levin Goldschmidt, Universalgeschichte des Handelsrechts, 1891,
S.37.

(10) Dig.14.2.0, de lege Rhodia de iactu ( engl. Concerning the Rhodian Law of Jettison) , 2 i, Omini Nostri Sacratissimi
Principis lustiniani Turis Enucleati Ex Omni Vetere Iure Collecti Digestorum Seu Pandectarum, http://www. thelatinli-
brary. com/justinian/digest14. shtml, 2017 4£3 H 7 H & J5 Vi) ; JE LS W http ; //droitromain. upmf — grenoble.
fr/ Anglica/D14 _Scott. htm#11, 2017 4£3 H 7 HiJ5iilf o X MR 4K SZ 19 5 & UL A%, 2 UL Robert D. Benedict, The
Historical Position of the Rhodian Law, 18 Yale L. J.223 (1909).

(11) Vgl. Heymann/ Horn, HGB, Einleitung VI, Rn. 1, 2.
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A, HPIRFCATE L B i oy AR R iR I8, B 2 Syl i) & 2 A 45 5
il o (20 32 AR i 0 26 7= 3 KOF, RIS A AE T o0 A IR S, % b R RE )
A R R MR AN, —MRPER) RN TR, RAMG L R
. BRITRAER A E#E (Unternehmer der tabernae) 454 BRI A PEROILIE A o (13) X Fid:
SRSV Z A S B, T AR R E R R R m ol e &R, TRIES T
RO AR B2 DI R X Fh 57 B i A oK, T AN A R AR 8 1Y T N Y J2 10 o7 v A T N HY
e Ahik o T80, BEAE 2 Dar B P ok, T REE S U7 R A 2 B BOR BSTR . xfEPE  1l
% (Goldschmidt) Ny, o & S8 A B X5 By lk iy R85, 2R A% Hxd T AR Ry
REGME L LW, 4 Rk, MW IZE, &% SEEEERRL . B4
SPE R, KRR RE R T AR BN . X T REE—R AT E
TRESTRER TRE—ME, XMERER “RE” IR ER . B RS2
FBE B ar M, X I R S R S RE B A RS Ay . B, 7E R MAETEA Bt
HAR GG T, B NN SmE R Y Sk g Rk SRE M o X o ——Y R 45
W ) ——WAEAR R Bl w12 ik kT M.

(=) P2 NS REMNIEL

Wi 20 R OHIR, AN UNTE T3 N B —m, R IR . AT SR, R
N G R 2 [ 1) S e L DX R O e, DR 1 DB L T R B T s A DL R B s
(AR FLE) LR, U5) AR A B S B kR Z G, e RS Hh
ANE” (lex mercatoria, law merchant, Kaufmannsrecht) , Wi FCE %, B KRZMHENE S
125 0 JC I Ry XA R N 08 A R R BE A DR, (HRT AR AN AT RETE 11 2 R AR BRI ——
T3 52 R — AW AZ ) FE, TR KRR MBZA), 5 RO AL A SR & 2T M, Tk
ER (ROOEEEFIE)) o 10 SR, 2R AEME— M RTi IR IR, ot 20 iy i IR R 0 2 oo ik
WAL N 28RS B Rk B A ZIEDUE . @A (%) mdrdks s, £/ LE
MBI A0 3 el el B R, B Rk DL R R 2 9 A A L PE /R B (Basilica) , (17) Gk
R AT LSRR X AN S5 i ) e (18) ——BARIX — B BO R T L4 — B AT

FRLL, FIE C“RNEET, ATREH 4RI T — MR AR e IE 2 DLR B 2 v idE AR, KT

(12) FHEHZOTAL T, W2 W Tenney Frank, An Economic History of Rome, 2d ed. , New York: Cosimo, Inc. ,
2004, pp. 108 —126. IAh, 362250 - WU - KRR BE SO AE R R PG % A [ G T 1) B 50 5 M i 8 G A
TR U8 R R I —— iR 2 X S AR T RO Y s R, R B R R EENEFED,
Pafliit, ol XSk E ST R = 5 M Ty 20 5.7 MR B s Y B S &ML, 20
[3E] M. M. B F 4. (BIFERMATT L) 2%, EHEEFE, SR E 2004 Fh, 5 62 7,

(13) Vgl. Andras Fogen, Eine alternative Anniherungsweise: Gedanken zum Problem des Handelsrechts in der romischen
Welt, RIDA 48 (2001), 76, 89.

(14) ZWHi5l (9), Goldschmidt 45, %5 78 W LA F .

(15) A E4, % 151 BLLF; Vgl auch Hansjorg Pohlmann, Die Quellen des Handelsrechts, in; Coing ( hrsg. ) , Hand-
buch der Quellen und Literatur der Neueren europiischen Provatrechtsgeschichte, 1973, S. 801ff.

(16) Xfit, ZRA[Z W, Leon E. Trakman, The Evolution of the Law Merchant: Our Commercial Heritage, 12 J. Mar. L. & Com. 3
(1980).

(17) 9 “Heak”, 20 (6] 25 - 20 - A& (RER), BUSKR . BRIEFRE, AL 2004 4
M, 558 Ui, 1453 ARH L TERFEIERT, EIN/REMR—HERY Do B REEHRZ—,

(18] ZMWwi3l (16], Trakman 3, %54 3,
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TRAT AL, VRN BUE N EZ N, F45 2] i 22 WO AR B gkl 5 S5 H
[l SR (MRS ) EZIE R SR 5L XM R AL I HIEIR UG T it e sk
M5 AR, U9 4k, 75 T FERIEFRREm T, 200 B 55 kR,
52y PR T M DX ST A8 R I b T O B DI SRS By A B B, fE 12 13 i, X
Tolt 85 DX I B 58 5y >0 BB A e — T Nk o (B0 S — R NI M2 5F B 7E T, B9 AR 52
Mg TH A TH 9% T oK 15 1 3 A I AR SR R] A 20906 2, Rk — A b, ik B R R A 0K
DARE & B9 A 45 0 0 20 P ), (22) JE g AR TRFFFE B (commercial court) 35 H
IR &R, () RIS RN Z ok IH

TEVE AT PR BN TE B AF R S S AR, (240 A TSR B B R RE T, RNk
—J7 11 P R A e AT S B T S T RGE I 2R, 50— O T RN Z (A k  SG AR AE AR
R DL NS 5 52 B0 Rt A ACSE B 1 R 5 MU A Rk Ak, WS Bl 7k IR A1 b
MORSE R . SRR RS, X F RIS, M DU R L o T Yy, mifedridE g —
MIRANTE . WNRXANESCEF, Rk S Rk SOR MR B — J7 02 SR E 2 10 970 5,
YL (R NTE) AR T AR T L M0 5 M Sr i S 9 —m 2 WA Bk ey, 7Nk
JEIRT Ki 5 R A R I AL . (250 MARAR EJF, R 5 RIS X Ry e 51 R4
I B T LA BE IR A B R AR % 5 A TR &R ol IR Al & i R ok RO 5 RIA AR 1.4
G W BN . — 5T, T ERAE I A Rl A R ZORE B R L S R T 2 i B R AT T
AW, HREZEBOR S kA WA R R O, RONR B AR B
Fa PR [ 5 ST Ml 7 1) i B U B AR R, ol o S BRI S RA AR ISR AN A B X
U B 8 W AT B

(=) EACR Rk 19 [ KA MO 5 A P 26

MEGA EA, A8 1L R AESR R, @R P EAZERSE; Pt

(19) 7EBUA b, P2 BE 5 20RE T 10 L2 DORE E 5T RGO E, ExMdfd, TREWT
THHMAH, Wil ERBy AT . Hik, BiTAER S AR TR (B AHFA) BREMEmAEN. SR
(3] W2 - . CEER), 3RS, WP, w5 E451E 2015 450K, 55379 T,

(20 ZWarsl (17), MpFI&45, 5512 1,

(213 Z w55l (16], Trakman 3, 2( 4 Wi,

(22) See Thayer, Comparative Law and the Law Merchant, 6 Brook L. Rev. 141 — 142 (1936).

(23) ZWEigl (4), AL, %3 T ; John Henry Merryman/Rogelio Pérez-Perdomo, The Civil Law Tradition: An Intro-
duction to the Legal Systems of Europe and Latin America, 3™ ed. , Stanford: Stanford University Press, 2007 , p. 13; Roy
Goode, Commercial Law, 3™ ed. , London: LexisNexis UK and Pengiun Books, 2004, p.3. Aif, Lk, Pifif%
A LRI AT AR ], AT r i 20 AR U AS 2 SR Al AR T A 38 s o FA R BT i e, T TR
oy FAEAET H . See Oscar Gelderblom, The Resolution of Commercial Conflicts in Bruges, Antwerp, and Amsterdam
(1250 -1650) , in Bebin Ma & Jan Luiten Van Zanden (eds. ) , Law and Long-Term Economic Change, Stanford: Stan-
ford University Press, 2011, p.255.

(24 B8 = 92T 02 0 T A 20 75 A7 7 199 I Ak i R, 3 3 9 00 A0 9 % iy - R S S 1) A, T B A A
MRS, IR E AR, N R IAE, W AERTETEAR B AR R A, DR BRAE T RN 1 B T R M 1)
B, ETFEREIOIEM MR LA M, " See Ralf Michaels, The True Lex Mercatoria: Law Beyond the State, 14 In-
diana Journal of Global Legal Studies 449 (2007) .

(25) W AATSMH A EN . ALOCRMER . S, W MBYFRRENFHEITEICWEE, THgs
(Marktpolizei) FIHE Y7 35 4 FEAL (Markigerichtsbarkeit) B2, 3¢ T3 324 [ h KU B 5% f R, 5 RIRAS
MIHLE , A RJERFENHE, BRRKMES, A, SEweB#iE. Z0ar7 (11), Heymann/
Horn 5, S5 6 47, 58 LIT.

.79 .



EER 2017 £ 5 2

WZ)E, ERSEEZ (Territorialstaat) (263 58 b 6 ZEAL I (19 R W4 v i T 206, 76l 1 20
JIT R R 18 WA 25 A1 {687 1) G A 7T 003 HE AT 4T 1 Sk . RIVAIE Bl o (27D FR I I ok A O N
YR S AR IEOE M T, [RIBJEAS 8 TR N2 B A A W i R AN B Rk =z, FESEE
R TR S RIVAE RO B, Ak 22 LA T e N T 0 RO 52 5 (280 AE R, )R
I E R A SGE T B E Rk sE L, SR vk E A (RS 45 61)  (Ordonnance sur le com-
merce, 1673) Fil (¥#FFE M) (Ordonnance sur la marine, 1681)

WEEE WM, Xm0, RESHENXAAZELT, MEE NG T: £—, W
BHEERNE EAAEE RER—RF R, 7RI, BB RIS Bg . B Bk
ok EEWIR, WS REE, R E BN, B R N R B
T E AR, 5, REFEEARE TP, HiX MRk Rm kR, A
Wrbi T E I CR . HAET SBUA Er e 5 7E T, 17 RAL 278 b i 42 i 91 9F oKt B
KRBT L RRH, A EE b0 58 il s ok 2k, % 2 BURATE By 33L& BE A 0 B4l
AN AT REAE T AR 1 A IR Jit i B

Z ARURRENH S KR AKX R Z WA

HAEE S TR RIE S5 R oot R R B IEE G T 19 S . B NIE B L
2 19 M Z AT RE S RIE L RN —ook% J/, SR R B AL o0 i Rl vk A g a7k
MR, RAEMEEEIAR, ZMARE, TR, RBEZRGAR" . 220 g — i,
F—, 19 ML ZATRE SR (BB A BB LR 5 ook R, 2P ita
B HBOE (Ol AE B R 255 v 50 b AL LA R AT 2 i BE S B W)
FEAl A RIS R R FEAS TR B Dy SR i AA AR R, TR R, RO SR Z MG A Bz
EFEXE A5, AMBEA 5 275 8 W & 7 06 LG — ok an e, s o w #5100 e 18] #9
RO, R ESRAANE HI RO R A, 5% =, el i kS 19 A2 RE A X ip, N 2
P A VR S T B 22 e o A EEE X R 2 B S, 5 A & AT SR
S5 LYo WKIR EE, A LU A IS 2 B0k o RN, )5 & A DU $E [ PRk
BTN 255 B, R] A 5 7E RO KRB A B A E R 2 B —— it P E s m &, L
GG H 2k B0 5=, W19 2RI Sk A, O Je vk [ 7 1 o 2 7 I — i i v
dt (ADHGB) ZJ5 m18E A ML, EATERA PR T X5 AL vk #E AT 2 i Sn ik i AT 55, AImTE

(26) GTEZFRAFFREER, J5F N —Fh s 28 TR e 2k B R H A F S = 87 B 08 fr 2 5 8 U o

(27) Z ATl (11]), Heymann/Hom 43, Fi£%5 6 37, #1416 IR,

(28) FEwEAEER I, SR IeR il R Sk L T e s 7ERRARIE A b, 5 BE — I I A A O 7 IR
TN 20 Bl A S P T O M SR L6 R0, 5 R SR NI @& A &, (8 2 il 25 5 7 1 4 B8 4
I B P T 2 50 F 5 A o A R S I B mD T, TGS RN TE R, H O 58 AR T 3 9 R R A
See Ernst von Caemmerer, The Influence of the Law of International Trade on the Development and Character of the Commer-
cial Law in the Civil Law Countries, in Clive M. Schmitthoff (‘ed. ), The Sources of the Law of International Trade, Lon-
don; Stevens & Sons, 1964, p.89; Hig| (23], Goode 45, %£ 6 Ti; Hi5l (8), Tallon 3¢, %8 W,

(29) dggl (4], KB, 540,

[30) Vgl. Jacob Riesser, Der Einfluss handelsrechtlicher Ideen auf den Entwurf eines biirgerlichen Gesetzbuchs fiir das Deutsche
Reich, 1894, S. 6ff.
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BSEIETE b RS RE B 20 B o X 4B 19 R0 i AR 0 S Y R IR MR S A A2 E IR
D s AB AR, BEM P BOE AR L AU S Rk G AR R RO T R AR B B AR R A
oAt SR 94 BR & — SEAR AR ) 1) [ 58 BB AR AR Sk BB T 13 S 4 R Y R, {ELR R I AR AR AR
N RIE SN S AR AR R, BCE AL ARk B CInE R A, By Rk S R
TEB B RAFAE . B R, PR RS Ry ik B — i R R R0, RTE 5 R IE Ao
Wt B AR T R AL S ARE U, RAUE . KR S5 QR R IE AR R T 3 Rk R
B o 132) Rk 5 R vk B S RO A S R R AR I RO B, SR B DIRETE 19 fihal
(4125 AT

(—) RIEAE 19 W28 iRt 25 T iP5 ARG T Rk (8 S 2 57 1 1) 1] 55

FAECA AR, 19 2R Rk B 1k S A I8 5L I e SR 4 i AORS Ml A T A TRl 2 4, O
PALE 0 ST PEAR AR AG BB 2201 I LA Ak . Ao, IRIEAE 19 T2 i ik 20 A7 AR AR R M f= ok 17
TEBAME LR B3) FERIBER TG b, IR AR IR 2B W AR 7 R RV, (H R TR ML X i 3
AW P AR R T RIARE T, R A — 1 DL — R LA B . MR Bk,
FATE K A AR TR T 19 1128 20 30 AEAC AR Z b 4 i 76 WO R Bl 4™ Jee =2 Jis e 5 | 11 28 % 4
RRFRIT: —Jrm, Tl a S TR AN D AR, MBI a4 a L
AL A7 5 B4 5 —J5 T, Dl B A sl TR, Pit, — R R T DAk 25 ah i AL
P P NI B R, W5 TR b B[R] 2508 K D iy RAL 25 i Mk AR 4R 416 T AT RE

IR ¥ A ST Y ) 58 T A T TR A T AT SR A AR —, RIESEEAE N E
REA BOA 5k B RS 19 M40 B &k A2 i BOR 5 i 5 B R A NHY AKS 73 2 FA T 1
MRS, e TRAAM . L AW S5k B g R RS 20 A S, 3S) TR R A
W, FT e L R W (Bannrecht) PRUE B B B AR E [ T, (300 A I
LB AW, TR bRy EARNE, X EA A AR AL B Z . e, kA
Pr B g A E RS % R TE A, NI S Rk — BB EZRIENEZANE, £, R,
5 28 DA 0 P 3l B AT N PE R AR (rechisgeschifilicher Verkehr) HEASEIEEE 1, BP
AL RN S, RIES R IZREARN G A, PR E RS E

(31) Vgl Peter Raisch, Die Abgrenzung des Handelsrechts vom Biirgerlichen Recht als Kodifikationsproblem im 19. Jahrhun-
dert, 1962, S.2ff.

(32) EMMAATSWATT (4], KA, 517 7,

(33) ZEFPTARAY “OMEMSIVE”, AU Rk M2 0 0y i s, A0 5 B ) BE 2 T R AT AR TR
BRGNS AN (IS ) o AT NS, SR R A R R S A M
B BOBRASSF RS U, A AE T IZ 00 7 R LY A Sy ) ) 5 AR sk

(34) fldn, 21850 FF)E, BwEMAL AT R EHLEEANOM—RH —F 2 —8; 1871 4F, HEMRL AN
HOdi 4R N B 45% , 31 1895 4RI — L FIEE35.5% . S0 [F] H. L MEFERSEEH: (KM
WA&FL) B6 %, EREFR, KPR MM 2002 417, %576 1T,

(35) kA ZWLAETE] (5], Hedemann 43, 54 JILAT .

(36) EREEXIAT MR KRR, RAEBERFEMmZE (1776 £3 A 12 0) MECKEEEITH T L ALK 5
(Anne Robert Jacques Turgot) g3 i BUK AT ARAT TR BRAT 2 OB A 4, k4 B I ALK 55 F & i — B2
R, HHFEARNFDT 1791 /R R AR ASA NGB B PEZz B d.” (11 sera libre &
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Abstract; Compared with commercial law, civil law is in the subsidiary position. To understand this
relationship between the two laws, it is necessary to go back to their correlation in the realm of private
law. Before the early modern period, commercial law had gone through three stages of development
systematical in absentia, the formation of law merchant and state law, while civil law had been steadi-
ly consisted of customary law, Roman law and canon law. The legal conditions of Roman law laid the
foundation of the dichotomy between civil and commercial laws in later times. Since the Middle Ages,
the law of merchants has been beyond the realm of state law and consequently isolated from civil law.
However, since the early modern times, civil law has not been able to keep up with commercial law,
leading to the further solidification of the dichotomy between the two laws. The modern dichotomy of
private law, or the dichotomy between civil law and commercial law, began in the 19" century. Since
modern times, the progress of civil law has weakened the external independence of commercial law,
leading to the prosperity of “relative theory” and significantly influencing the codifications of commer-
cial law in the late 19" century. However, the validity of the “relative theory” presupposes temporal
and institutional restrictions. If the independence of commercial legal norms disappears, the internal
independence of commercial law will also lose its relevance. As to the commercial law in narrow
sense, as a special law, it is built upon specified subjects. Enterprises, which are defined as the
most important subject element, lay the foundation of legal institutions of commercial law. The regula-
ting purpose of commercial law and the principles of commercial law, which are based on business re-
ality, make the existence of the normative external independence of commercial law necessary. From
the point of view of teleological legal system, civil and commercial laws are constructed in different
ways, which vindicates today’ s dichotomy of private law. Such a dichotomy is both systematically and
practically meaningful.

Key Words: civil and commercial law, dichotomy, enterprises, independence
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