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(17) = WHig| (7)), Breidenbach 45, % 62 Wi,

(18) Vgl. BGH, Verkauf eines ohne baubehérdliche Genehmigung umgebauten Hauses, NJW, 1979 (44) . 2243,

(19) Vgl. BGH, Aufklirungspflicht iiber fliegenden Zwischenhindler beim Gebrauchtwagenverkauf, NJW, 2010 (12) . 858.
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Abstract: As a methodology, flexible system approach can be applied to many areas of civil law, to
which the duty to inform in the contracting process belongs. Through three elements, which are infor-
mation need, information possibility and functional scope, German scholar Breidenbach constructs a
flexible system to determine whether to set up the duty to inform. Although the theoretical criticisms
of German scholar Lorenz and Fleisch need to be further considered, they are beneficial to the amend-
ment and improvement of elements in the flexible system. Learning from empirical understanding of
theory and norms, the four elements, namely information importance, disclosure possibility, expect
rationality and trust tightness, can be used to reconstruct the flexible system. In China’ s judicial
practice, flexible system approach has been practiced unconsciously. The elements of flexible system
can be legalized in the future. It can provide a theoretical basis for the interpretation of law and the
guiding cases through the use of flexible system approach. In addition, under the four elements of in-
formation importance, disclosure possibility, expect rationality and trust tightness, through the accu-
mulation of cases and selection of sub-elements, it could make judgment criteria of duty to inform
more operational. In order to prevent abuse of flexible system approach, in principle, only when there
is no agreement, no legal provisions and no trade custom, flexible system approach could be applied
to judge whether there is a duty to inform.

Key Words: conclude a contract, duty to inform, flexible system, element
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