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Abstract; Currently very few studies have been carried out on Article 174 of Chinese Contract Law,
which has obvious features and important functions. Article 174, which should be applied by analogy,
provides for an incomplete rule and shows that the legislator admits the existence of legal loopholes in
the Contract Law and explicitly gives judges a broad judicial law-making power. The literary content
of this article, especially the word “should” implied in this article, suggests that only a civil judge
can decide if this article should be applied to a certain issue. This paper refers to this reasoning

process as “reference” , which can be complete or partial. Complete reference means that articles of

,
the sales law should be applied to a dispute by referring to both constitutive requirements and legal
effects, whereas partial reference requires the reference of only one of them. The scope of “sales con-
tract” in Article 174 should be understood as “the material provisions governing a sales contract” ,
but it should not include the Supreme People’s Court Judicial Interpretation of Sales Contracts. The
meaning of “other onerous contracts” in Article 174 is still vague and has not been limited to a certain
scope up to now. A number of cases referring to Article 174 have emerged in Chinese courts, but the
judgments in most of them have obvious defects and were considered arbitrary because of the court’ s
over-simplified reasoning. Scholars have provided few valuable ideas on this topic. This paper shows
that the key to the application of Article 174 is the identification of the similarity between the disputed
contract and the sale. The civil judge should decide if and how to apply sales law to other contracts by
considering the nature of the contract, for example, whether it is an onerous or a gratuitous contract,
a contract transferring ownership or a contract transferring right to the use of the object, a consensual
contract or a real contract, a property contract or a service contract, etc.

Key Words: reference, application by analogy, onerous contracts, sales contract
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