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Abstract: The difference between “deliberate intention” and “negligence” leads to the contradiction
between culpa in contrahendo and fraud in Chinese contract law in the assessment of the situation in
which “one party to a contract conceals or falsifies factual information when entering into the con-
tract” , which means not only the concurrence of different rights of claim, but also the conflict of the
two institutions. The reform of German obligation law in 2001 has failed to find a thorough solution to
the similar problem. The constitutive requirement of deliberate intention of fraud is the embodiment in
civil law of the criminal law theory of anti-value acts and the distinction between the requirement of
deliberate intention and the requirement of illegality has not yet been clarified even today. As a re-
sult, the institution of fraud emphasizes the protection of the freedom to act, rather than the autonomy
of will. Therefore, it differs from other institutions that deal with the defects of declaration, such as
mistake , and causes contradictions in the law on declaration of intention. Considering the institutional
values of culpa in conirahendo and fraud, it’ s hard to say that such contradictions could be easily e-
liminated by simply deleting the rules on culpa in contrahendo or those on fraud. The rationality of the
requirement of deliberate intention should be understood with its historical overtones. If one of the
parties to a contract “negligently” conceals or falsifies factual information, the other party should be
given the right of claim based on the former’s “fraud”. With regard to current rules, the institution
of negligent fraud provides a possible way for upholding the integrity and the internal logic of the sys-
tem of Chinese contract law, which can be accomplished through further interpretation of the current
rules on the one hand, and the acceptance of the duty to inform on the other hand.

Key Words: deliberate intention, concurrence of institutions, negligent fraud, duty to inform
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