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ROHH (Canaris) B X0 H AR PRSI S E U2 . — M2 INRIIR R, Wik
HOCRRERT RER BRI RO R, MRy CEMAT B BT kR (1)

R [ B R R A B R A
AN B0 R 2 2012 ARERR N SCHE S BLE AR R T H ik AR B ST MR I T A BRE ) R
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(1) Vgl Claus-Wilhelm Canaris, Systemdenken und Systembegriff in der Jurisprudenz, 2. Aufl. , Berlin: Duncker & Hum-
blot, 1982, S.13.
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(2) TERRfEENR, KEME “F—FMHAEZ TN E —PE” (Immanuel Kant, Kritik der reinen Vernunft, 2.
Aufl. , Riga: Hartknoch Verlg, 1787, S.860) ,

(3) BT EgiEM 4, ®7] 2 W Rudolf Eisler, Worterbuch der philosophischen Begriffe ( Band. I11) , 4. Aufl. , Stichwort
“System” , Berlin; Mittler Verlag, 1930, S.228.

(4) X—HZH T QEREMERR DT fg?
) ) 2014 4E55 1, 47 34 T,

(5] See Carlos E. Alchourrsn and Eugenio Bulygin, Normative Systems, Wien/New York: Springer Verlag, 1971, p.51.
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R, MBI LR AR N B A5 o R SO ZR R R, T B R 3 A TR R B JE A
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JE E B J2 1 3 18 14 A7 b S A — S DU ASE i A3 — b A ok 5 6 110 45 4 B
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B R SR EAT (7)) A B2 0 3 18 5K B ZE s 98 7 IR 6 STl DU - BILUR R
(Hans Kelsen) 754 KM, [HSZPRit) A4 NSURBTE K - BICK (Adolf Merkl) o A2# 3 HL 2
W, B RIS TR G T SRS~ R AS I LR 4y, S 2 20 27 IR o o B R Tk . (8)

(—) BEEERRZR . HAEAN

FEBZ M IR AR, AR (Rechtsregeln) (9 My 1 B JZ M58 (9 o ik HRIA R
R T, 5 ) R ) 2 5 5 R R, A T O DU R Sy 12 A S Y ) 2B R  (10)
PETT, AR R AR AT 2 — I 5 A R A, O T F 2, SRR R
RN AR 02 gy, X MEEIFAGITIRE BRI AR SR, Ay, AumEE

(6] Vgl Philipp Heck, Begriffshildung und Interessenjurisprudenz, Tiibingen: Verlag Mohr, 1932, S. 139ff.

(7] XPBEETEADRE 2 0 SRR P A I X i, (S 2 “BEBF" . B TREW T, &
— A CERERT i,

(8] Vgl Bettina Stoitzner, Die Lehre vom Stufenbau der Rechtsordnung, in: Stanley L. Paulson und Robert Walte ( Hrsg. ) ,
Untersuchungen zur Reinen Rechtslehre, Wien: Manzsche Verlags-und Universititsbuchhandlung, 1986, S.51.

(9) METUWIME, BURAREAMHMIE “HEAEME”  (Rechtsnorm) , MR FE/R T LZE “ #4547  (Rechts-
satz) o (HICIRJETEBEMIIE IR TR 45 CBRIE R AN N X 4 b ] B (8 3K 5 /S BRI ), A 24 F J S v 0 0 — 2 )
R T RN . BT LA, O TR A PR X S L, R S R R TR R A B, AR SCHE AR i 2
Mkgs thge— i kA,

(10) Vegl. Adolf Merkl, Die Lehre von der Rechtskraft, Leipzig/ Wien; Franz Deuticke, 1923, S.202.

(11) Vgl. Hans Kelsen, Der Begriff der Rechtsordnung, 3 Logique Et Analyse 150 (1958).

(12) A8k, X —FUEIE AR . AR, BRTET &N Z MR s, a6 E T8 )2 1SS iifr
K, EHEX BB 2 Z RN 0 aRE L, MR RE S A R R T TR ERT R
WEEER, BRI A X — SR I SERAT A TR Rk B A R AL 4> (Vel. Adolf Merkl, Prolegomena
einer Theorie des rechtlichen Stufenbaues, in: Alfred Verdross ( Hrsg. ) , Gesellschaft, Staat und Recht-Untersuchungen
zur Reinen Rechtslehre, Wien: Springer, 1931, S.261 -262) , {HJ&EEF, HA KR B 1 259 1 AF 40
LR TR — s BVAERASR AR 7k GEBRIRR) MO BRRAE, A% T UL 0T A B A ok i 1 HoAE &
KREERI SRR TR AR R . BB MR, MR 5 s H A 3R 2 S0 SE i (s S B e B AR A R T
FEAFGAT o BESEREAT A HERR Tk R FR 22 A1 8 A6 ME A 00 J2 T b S A b B AU A D R R A A R Y
N5 T RS R, S THESE SO RE AT A A A R Y HU — IS A R W) — 2 AR PR, X
HEBR WL 57 H R
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2. AR S AL

AU AR AT — A AR E BT, A IS A SO, A S
RS AT TS SRR 3k~ 1 A U B Ay — Rl R 5 ] g RO 100 5k BE 9 I ) — A T
) REAE T, o L 24 7 ] b 25 0 T BN o G 2RO 5 ) A B A AR AR R AL R, AT DASR
P — bl 25 T SRR AR, [N D ik 28 25 1 2R 25 B AR AR 18 BT A7 B Be R A ok o i,
TR 3 i e B o R A8 AR AT D i I A 2 R T B R RE I AN A RO — B S BRI e AT R
B, R0 3 Ao A Y S A% S DO IR AR AR AT D, A AR VRN A5 AR 1 A A
MR THEIRE R AMNE S, I HE B Oy S AR . B, RS9k 5 Az
Sb, AR EIN R SRR R N BUE S L, — B A T SO TR LU B S R S X R £
WERBE NG W, AR 4 5 4% 30CHE IR A9 4 [ ML 56 DU E 19 05 SR i, AR I A
AR IR 0 FE KB AE 5 5 R 7 b s A T AR A I BE IR, IR 2053 A BT WO I LA A E
i 7 AR MU BRI B e o O7) EOGE AN SE 8, S8 TR A b AU A BT AT 3 R 1 DU 44 2
M E R, FOERIARBHA Z &3, Wammm i yparse. U8 aril, g
O SCH T LI i 28 K 95 ] 17 O 19 BT AT R BE A% PR AR A 3 E R A R A . M S, RS
ESCHE RN, A vk HE R e 00 o 2 0 R o A R BT I A B, BT B R AT O
Hobg Z TP IR e 2R 4 Dy 50X — R 2 A D B 2 AR [ A8 e 225 o 190 SR 2l 25
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(13) Vgl. Peter Koller, Zur Theorie der rechtlichen Stufenbaues, in: Stanley L. Paulson und Michael Stolleis ( Hrsg. ) , Hans
Kelsen-Staatsrechtslehrer und Rechtstheoretiker des 20. Jahrhunderts, Tiibingen: Mohr Siebeck, 2005, S. 106.

(14)  Vgl. Theo Ohlinger, Der Stufenbau der Rechtsordnung, Wien: Manzsche Verlags-und Universititsbuchhandlung, 1975,
S.28, 30.

(15) Vegl. Robert Walte, Der Aufbau der Rechtsordnung, Graz; Leykam Verlag, 1964, S.17 —19.

(16) Vgl. Hans Kelsen, Reine Rechtslehre, 2. Aufl. , Wien; Franz Deuticke, 1960, S.34f, 55ff, 114.

(17) k45, %237 51,

(18) 6 L5, %555 01,

(19) ZWnigl (12), Adolf Merkl 3¢, %5274 i,
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FUREF( T “m45#” (Rechtsvorschriften) [{FRIE, ZULHTS] (15), Robert Walte 45, %546 GILL R,

(21) X—KX 433 I Stanley L. Paulson, How Merkls’ Stufenbaulehre Informs Kelsen’ s Concept of Law, 21 Revus 30 (2013).

(22) Z=WHigl (10), Adolf Merkl 45, 45 207 Wi,

(23) ZWEi5] (12), Adolf Merkl 3¢, %252 Wi,

(24) JA] E3C, #5254 01,

(25) See Georg Henrik von Wright, Norm And Action: A Logical Enquiry, London: Routledge & Kegan Paul 1963, p.93.

(26 WA #3240 5 18 5 IR o — R, AT e — R BRI, 5 R R A ik
J& . See Stanley L. Paulson, Book Review: Untersuchungen zur Adolf Merkls und Hans Kelsens. By Jiirgen Behrend, 27
The American Journal of Jurisprudence 163 (1982).

(27) &8 (10), Adolf Merkl 45, 45214 71,

(28) ZWhigl (12), Adolf Merkl 3, %5 255 ©l; Hi5l (15), Robert Walte 45, %5 53 Ti; Hi3| (14), Theo
Ohlinger 45, %3 11 71,
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(30] Vgl. Martin Borowski, Die Lehre vom Stufenbau des Rechts nach Adolf Julius Merkl, in: Stanley L. Paulson und Michael
Stolleis ( Hrsg. ) , Hans Kelsen-Staatsrechtslehrer und Rechtstheoretiker des 20. Jahrhunderts, Tiibingen: Mohr Siebeck ,
2005, S.123.
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Abstract: Legal systems are, to a large extent, products of legal science. In the tradition of norma-
tive theory, there are mainly two different models of legal system, i.e. , Stufenbaulehre purely based
on rules, and the rules-principles model. The model of Stufenbau is based on single legal rules from
the perspective of forms of law, which imagines law as a hierarchy. The rules-principles model de-
parts from a different basis, i. e. , the qualitative differences between rules and principles. Compared
to the model of Stufenbau which can also be called the pure rules model, the rules-principles model is
more convincing. On the one hand, it may realize the maximum of practical reason. While the pure
rules model can only provide consistent, formal reasons in systems realizing legal certainty, the rules-
principles model can approximate the coherence in systems in arguments both of formal and substan-
tive reasons, realizing the correctness at the same time. On the other hand, the optimization of idea a-
bout the rule of law can be achieved by the latter. The rules-principles model, as a kind of soft rule

of law, leads to “rule of reasons” in addition to “rule of rules” , and to dynamic balance between leg-

)
islature and judicature, and gives due consideration both to fundamental human rights and democra-
cy. Because of the maximum of practical reason and the optimization of idea about the rule of law, the
rules-principles model corresponds to an optimal pattern of the rule of law, which should be chosen for
modern society. But the rules-principles model provides only the elements of a legal system without
constructing its model. It should be further developed into a two-level model. In its ideal structure, a
legal system is comprised of two parts: while different legal rules constitute a hierarchy according to
their validity relation, which belongs to the solid part of the system, different legal principles form an
objective value-order as a unity, which belongs to the soft part. In its real structure, because of the

institutional tie and methodological tie, rules and principles are coupled more intimately.
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