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PERR
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Z, KA FE AL E T A SRAE W Le Ry i EAE T AT AE, fa LS FE AR A& iR
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itliche Kaufgesetz und das Deutsche Schuldrecht, 1973, S.51; Westermann/Bydlinski/Weber, BGB-Schuldrecht Allge-
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A BEPE L . TR A% DD REAG 1] | BEE P ] A A% 55 D, (200 I A J5 O Y 3 1
W% . T8 1976 41— 52 by A4 FOW i 1% 1 308 a7 1 i 2 6 M 5 NG R A4 T H 50 4 K
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(207 XU ) AE 76 48 [ 1 vk s 7 v 3 ol A3 vP oA B BRI DR R R 2 B X — 3135 . Motive 11, 275 (= Mug-
dan, 152). BGH NJW 1993, 2993 ; BGHZ 105, 24, 27; BGHZ 85, 305, 312f. Larenz, Lehrbuch des Schuldrechts,
Band I Allgemeiner Teil, 14. Auflage, 1987, S.377; Medicus/Lorenz, Schuldrecht I. Allgemeiner Teil, 18. Auflage,
2008, Rn. 545 ; Staudinger Kommentar/Rieble, 2009, Vorbem. zu § § 339 - 345 Rn. 14; Miinchener Kommentar/
Gottwald, 2007, Vorbem. zu § § 339 - 345 Rn. 6.

(21) Vegl. Fischer, Vertragsstrafe und vertragliche Schadensersatzpauschalierung, 1981, S. 36.

(22) Vgl. KreB, Lehrbuch des allgemeinen Schuldrechts, 1929, S. 355 ff.

(23] BGHZ 49, 84; NJW 1970, 29; BGHZ 63, 256; NJW 1976, 1886.

(24) Vgl. Botticher, Wesen und Arten der Vertragsstrafe und deren Kontrolle, ZfA 1970, S. 3 ff.

(25) Vgl. Lindacher, Phinomenologie der Vertragsstrafe, Frankfurt am Main 1972, S. 53 ff; Soergel Kommentar/Lindacher,
1990, Vorbem. zu § § 339 —345 Rn. 40.

(26] Vgl. Beuthien, Pauschalierter Schadensersatz und Vertragsstrafe, in: Festschrift fir Karl Larenz zum 70. Gerburtstag,

1973, S.495 ff.
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Abstract ; Legal rules on agreed payment for breach of contract mainly consist of default rules, which
provide with a legal model type of payment while at the same time allow parties to stipulate their own
types of payment. Because of this normative logic of default rules, it is necessary to carry out research
on the composition of various types of agreed payment for breach of contract. The current mainstream
theory on the composition of types of agreed payment for breach of contract in China, with its signifi-
cant starting point, provides devices consistent with normative logic. However, it has the disadvanta-
ges of working on the foundation of a single criterion and failing to pay sufficient attention to the differ-
ences in the intensity of element of type in the balance of interest, leading to deficiency in practical
effect. More elements of type with significance to distinction in law can be synopsized from the analy-
sis of the cases and doctrine of and legislation on division between contractual penalty ( Ver-
tragsstrafe) and lump-sum of damages ( Schadensersatzpauschalierung) in German civil law. By ex-
ploring different possibilities of stipulation against this background, we will be able to analyze the di-
mension of intensity of these elements and form a spectrum of type. Finally, locating the legal model
type in Chinese contract law and various possible stipulated types in the spectrum will enable use to
clarify the problems relating to the application of norms of different types. Since different types imply
different intentions of stipulation, the composition of types of agreed payment for breach of contract
would ensure utmost respect for private autonomy in the application of norms.

Key Words: agreed payment for breach of contract, legal model type, stipulated type, element of
type, spectrum of type
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