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Abstract: The doctrine of administration by congress’ laws under the system of separation of power
aims to control administrative arbitrariness through the rationality of congress’ laws so as to achieving
legal stability and administrative democracy. The doctrine is the product of modern Rechtstaat and the
combination of libertarianism and democratism. It was shaped by Otto Mayer in Germany, transplan-
ted into Japan by Minobe Tatsukichi, and exerted a direct influence on the early administrative law in
China. Although the doctrine was accepted by both the constitution and the academia of the Republic
of China, the principle of administration by law has emerged in China in the 1930s. After 1949, ad-
ministration by law was emphasized while administration by congress’ laws has been gradually forgot-
ten. This transmutation was caused not only by growingly practical influence of administrative legisla-
tion and by methodological factors, but, more importantly, also by the changed structure of state pow-
er. From the point of view of the constitutional relationship between the National People’ s Congress
and the State Council, the doctrine of administration by congress’ laws should be re-established and
guaranteed by the system of administrative litigation while at the same time some misconceptions about
administration by law should be rejected, so as ensure the true realization of Rechtstaat.

Key Words: Rechtstaat, administration by congress’ laws, administration by law, statutory reserva-

tion
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