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Abstract: Currently there are serious defects in the guiding ideology related to the application of the
death penalty in China, including the misinterpretation of Article 48 Paragraph 1 of the Chinese Crim-
inal Law. A more reasonable reading of this provision should be that, to take the application of the
death penalty with a two-year suspension as a rule and the application of the death penalty with imme-
diate execution as an exception. lts first sentence sets a threshold for the application of the death pen-
alty while its second sentence provides for further conditions for the application of the death penalty
with immediate execution. “The most serious crime” in this provision should be understood from the
perspective of act-oriented criminal law, and “crime” covers only the objective and subjective ele-
ments of an offense, but not the element of personal dangerousness. Meanwhile, the expression “im-
mediate execution is not essential” needs to be understood from the perspective of actor-orient crimi-
nal law and focus on the defendant’ s personal dangerousness. Especially, more importance should be
attached to the meaning of “the necessity for immediate execution” and the term needs to be defined
from a positive point of view. The normative objective of Article 50 Paragraph 2 is to restrict the use
of the death penalty with immediate execution, and the conditions for its application should be inter-
preted from the perspective of personal dangerousness. In the application of the death penalty, the fol-
low order of consideration should be adopted: ordinary death penalty with a two-years suspension—
death penalty with a two-years suspension but with restriction on commutation—death penalty with im-
mediate execution.

Key Words: application of the death penalty, death penalty with suspension, death penalty with sus-

pension but with restriction on commutation, death penalty with immediate execution, guiding case
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