AL R B N R o 222 AL 53

A

NERE: RARCHERGAFAERmE, AL TAERA PEBAFEGRT
Hbk, S EEBRT, FRIERNEEAATRERTRA LGN DA, BEASEGIE
At Z AN, BEARY, HREH, BEApBXFRgk, MEP, B
BA—ANAAH R iR At AR EZA, ERESTFT LM RA 448
W, KRBT AAGIENES, BHRAGNFLEH IS0 ELR SN, KA
FATHN AR F, B AG EARALEP E B A B A Y Sn R 45 M) Ao i K 8 BLAR R T
AW AL, TG TN, BEEMLET TR, b, AAREAFE R
A — BRI E R TR, B AAR A FT R R LR AR, 50 IR 45 o 2 AT B R
6 ) RLAT SR B AR e L, R RLATR P BB AR A T B R ILA A AR R . A
1H R ILE AR, LI 0 1 0T AR A KT A Bk Je iR AR L 89 AR
f, HANAFOEN, BRAAEERE T A EER S ZOERTE, FTIR
B A kAT

KEEi: mEAFE ABAX ZEANE HAKA

— [ B

A=A AR BIE R A A S RPN, kA BASAR L me® 5

R, EAFIEE B R RS, KRB - RR L ZEEE, WRAMR R (D) &
A R ER TR AR, Bk A A 2 is Tl RS SChR R A i T L2) AL B K
AR ETE R, MR REEAT . JEATRE ) ML AR B SR R A, (3 5 % i T A

HETI AL A TR TR 5, AR T RS T 5E

* R RAERAE AR
AR SO 2013 AR JE REFRE ORI E (WUH %5 . 13SFB2031) | R &t K% 985 =W H iRz —,
(1] See Barry Nicholas, An Introduction to Roman Law, Oxford Clarendon Press, 1996, p. 170.
(2) FEA, 45180 71, 45228 71,
(3) ZWTH: (PUERATHUE), P EBUEIE W RAL 1998 £, 5 160 11,
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P Rk T B ik e, R AR “bon pere de famille” %, JLTEP L
B EERRACMWE . BN ERY ., BB, M. HESE, RET
“bon pere de famille” Z AL RPRME, AR HEE HDOFEN “HREAT, (4) dAg Mok
PRE “HBRAEL” M. (5) Ak, B FWEET 2014 481 A 21 HildBIEZE, 7 “bon
pere de famille” (FER KAL) M “raisonnable” (FHMH)) ZFik, 2014 4£8 H4 HY
B BE 2345 26 4 (LOI n°® 2014 — 873 du 4 aotit 2014 — art. 26), FURAGIA T I Fh &
o, Pk RS vE LA 601, 627, 1137, 1374, 1728, 1729, 1766, 1806, 1880, 1962 4
WA R A T R, SRR ILAAMEIE, TR R A TR E S E IR, Tk
S BB 2 R SRR R R o B ORI R LA TR . AR R . ARSI T
RZEL” brdfE, flan, 2 1176 £ TEFWIEITH, 65 AN YR 3585 R 5 Ay T4 15
N5, (0] HARGEMRAT “HREMANT WS, H 298, 400, 644 %5 HlE Xt
AFERERAEL THE, HP 5400 ZME . AR N RRE Y sS AT, i 95 ATE Ao DA
A, AR REH AT LY (7)) EE Rk FRRIORRE, KT8 241a, 276,
831, 833, 834, 836 4z, RHTHH “5&5 L ZEZHERE" (im Verkehr erforderliche
Sorgfalt) Fr#f, HHEE 276 4455 2 HHE: RRBNL Y FLEZFERE, BT K 1 ST i1 7
Ko XH, MEENEIEA L EARKRH AR, B LRSS EEIRL S G, S
5O RIESE  FRREERL . #F . AERAE Xy, T REE I 2 BN bR, (8]

Yok RN G, 0 RS AR W AR fE Y 2 BEPE N (Reasonable Man) , 4] 8%
BT R ARG, DLERE AN BIE S S BRI AT M N R Z2H To. R fEA B
kIS PO FE ) PR 2 v 3 R B R ) B PR B0 T & 18 2 O Reasonable Person F7
HE, St S RGNS RGO M Z 0% (Reasonable Woman) 4, (9 5 47 2% 35 41 X
— LA PR T M2 N (Reasonable Victim) ArifE, (103 IR i, A A6 U b 418 2%
NI BB R A 1, A ARk, A A ok dm ok, (11

EARTE PG S, 8k R B AR UEAR I TRAGE, B YR B FATE 1Y H A
ik, HEHE AL . ATBOE LS, & T — A EENY kR U2 g, EEN

(4) 20 (ZWCREM), ISR, WA 1997 4R,

(5) ZTHEBTE (REREL) B 601, 627, 1137, 1766 259l “bon pere de famille” JE/E “FHREH A",
Mike s 1374 . 1728, 1729, 1806, 1880, 1962 25H [ “bon pere de famille” FAfE “3/ B K", #ildn, HH
1374 Z536AE: BHEAMMRSHEMATERELZNATE, 20 GEEREM), PERFE, WK%
A 2010 4E R

(6) ZW (BAFMRREM), 2. TIOFE, TEBERELMAL 1997 4207, %325 1T,

(7) W (o AR, HEEHwE, LS 2006 T, 5590 11,

(8) Vgl Reiner Schulze (Hrsg. ) , BGB Handkommentar, Nomos Verlagsgesellschaft Baden-Baden, 3. Auflage 2003, S.268.

(9] See Elizabeth L. Shoenfelt, Allison E. Maue and JoAnn Nelson, Reasonable Person Versus Reasonable Woman ; Does It Mat-
ter?, 10 Am. U. J. Gender Soc. Pol’y & L. 633 (2002).

(10) See David Schultz, From Reasonable Man to Unreasonable Victim? : Assessing Harris v. Forklift Systems and Shifting Stand-
ards of Proof and Perspective in Title VII Sexual Harassment Law, 27 Suffolk U. L. Rev. 717 (1993).

(11) Randy T. Austin, Better off with the Reasonable Man dead or the Reasonable Man Did the Darnest Things, B. Y. U. L. Rev.
480, 479 (1992).

(12) Mayo Moran, The Reasonable Person: A Conceptual Biography in Comparative Perspective, 14 Lewis & Clark L. Rev.
1233, 1233 (2010).
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AL RIARIE T, BEPE N 2 B B AL R BEPE I 2 &, AR 5 & R AR TR VA 20 is T LR Y
T 2 F AR R FIWT . (30 TRk, A#Ah, WA AN EREREMNESE T i
A WA Bkl B AR RN RO T . (4 BRAF AR, S IRAT T R E 2 NI
178 AE 5 2 R O PEAT O R TR, BRI bR T LA () FE— A A L
SR HUER G & B O BB RSO P T 2 35T, RIRH MR Al OF A Bk A R &, D) &
AR A RS, A B AR AR SR, IR T — A B N A 2R i ik
YRR EHORE R U7 Behh, EEGUE, A MRS BE, dw s B b o
R AE I, (8) BEEFE AR, WA e, B bR v A 25k, (19) (B — Rk
#) § 2-313A § 2-313B i T BEVE AN BRME; FEAI IR BUEL AL b g L Akt E A, (5
“REREER) 2§ 162, § 228, (SR WRIRBUGATER) Z § 283A, § 464, § 652B,
§ 652D, § 652E, IR 7B AARE,

M LA BRI ZE R Z o, AHER AR e R AR s ). i “ R AL, ¢
RAAMNAT . BN ZE, BT R Gl SR R 5| A 2 S 2 AN, S
R U, B0 L WY A TE G S IOkl T TR I 2 (] RA A5 (200 TR 4,
HAER AL G — oS ali, IS — A A A, (O B RS B Y R T A 44 AR 1 % T
o, (A EEREHESRAZ) %8 4. 525 K& Rl R MRA L ZHWr, K
AT “HPEN" (Reasonable Person) #rifl, [F) 25 J& 2 4 AR A9 HERE J1, & Ml 1a) TR
CHIPENT Z Ik XAE, MATSCT] A HOR B FEA B AL . A AT B XA
IACARUE? BRI KR ETT o 1 Bl VR R AT 207 B LA SRR S5 0 S M i i X (B A
7 BPE AR MER AT A4 BE 0938 I PLE 7 O T 2B, AS SCHUDRE e 8 [l B AR IR E
TRAGE G, ERT AT A9 4598 X Al U RS R R A 2 5 (i HS— A2, X8
MTIE AR ENE 8 S, HF i B R Se B 6. —Jr i, E Lk BB ECH
BT B A BRI R , (H DR R B 7 S92 B S B B A pR e, (20 W) AR
1 385 P 5 22 B AR E— RBPE B SE 09 SCHF o o5 — T n, RV A7 3 2% SO R T BPE N 2 %

(SIS 3

(13) See Laura A. Heymann, The Reasonable Person in Trademark Law, 52 St. Louis U. L. J. 781 (2008).

(14) Victoria Nourse, Afier the Reasonable Man; Getting Over the Subjectivity/ Objectivity Question, 11 New Crim. L. Rev. 33,
33 (2008).

(15) Donald C. Hubin and Karen Haely, Rape and the Reasonable Man, 18 (2) Law and Philosophy 113, 119 (1999).

(16 Hi5l (15]), Hubin %3¢, #5121 Bi,

(17) See Eric Scott Fulcher, Rhetorical Hyperbole and the Reasonable Person Standard ; Drawing the Line Between Figurative Ex-
pression and Factual Defamation, 38 Ga. L. Rev. 736, 717 (2004 ).

(18] See Marla Eastwood, Constitutional Law : Investigatory Stops and the “ Reasonable Person” , 44 Fla. L. Rev. 131 (1992).

(19) Steven P. Scalet, Fitting the People They Are Meant to Serve; Reasonable Persons in the American Legal System, 22 (1)
Law & Phil. 75, 76 (2003).

(20) 7£Hy Georges Rouhette 2 52 B3 i) 1 R Bk LB 32 AR | “bon pere de famille” ¥ i%¥/E “prudent administrator” ,
TEZFEAR “IHER"T MM A& BT, #&IAN “bon pere de famille” ¥k A (Reasonable Man) H A7 K EAH
[Fl BN HE . http://www. legifrance. gouv. fr/content/download/1950/13681/. .. /Code_22. pdf.

(21) (e ARBERETEN (heARLEHEE M) & TREMERE (Z)) (R [2009] 545) 519 &
ME : X TFARFES 74 ZHERN “WRBAGEOMEN", NREBN Y IS N — k& EE NN, 2
B oy M AL G N IR TR M S E TS, SSE MM KB RG-S HE T UL, XETE %
SN — A EXR”, WA B B AR
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B, FEVFZ N MR RE T b, PhR T BEiE IR A ix — TR, (220 3k b3 o B A T
BEE X AR S g ar e, Oy 59255 It i) % 24 fifk 2R s ik 4 0 6

T FEPE AR UE YIRS

MONHIE I R E , BE AR Eis b, 3k B e o AR 0 LR B PG R B0 O L 22
NEZIR, KRS A NN SFAL 55 o At A RAER Bk BB T K T b o 1) 52 2%
I TFBACHE— B K76 R 7 1] BB IE 15 IIA PR I8 1 FE A TP DL % 3k 1 52 BBk ) 5 ok 18 7 T Of
% X FIAPUR A e A R, A A 2 0 T et 2 g, AR AR Z T,
SRR BT T A A AN TR B 2 o (230 X A= i ACRH L 22 ) BRI AT REE, AR T 2 4R
A, PR T O FARA, WREZIRT MR, M e L AR, AR A A
IR P LSRG A TR ARG R, SRR B A, WA R
PUIERL 2 EAR R, XA X 2 AT OIS S SO RRIAE A . X, B AR
W MR ER S, WVFR—F T At R B RS R S, 2 R AT
()T, R — A0 AR BE A 2K B 55 — I AR R bR AR L MR RO AR SR IR A
RATR) A, (25) HSE, AT SEIC A AR AR B Z PR AU A O B s H
S, FRATTHA S AT USRIl AN B O B, S 2 BT B R X — R, AR A BT,
BOIABMMEAE EEFIAC, BANAC Y BRI 78 EARE A X R A 0, B
s TXT H SIS WA RATE, WA T AR 8 IR (20

NEA R A G T o BUACGA AL B2 rp i I I 5 CARES#y ) BEaE, al LIk
RS BUPR BE RIS SR . AR B AR W NS 3 i BEAT 2l A x5 B R IR i B
A BT I SEBLAG o NIORT A L B R B e R R B 0 A SR 2 A RT3 (cognitive
scheme) o EORAFAET EARZ A, B 16 il it {2 R E M # 2 4t Z b, 29008,
B RWR, L. BEEE, TBRAMWESHARRORILAE R . 27 A %K
e EARUGRER, WA REBE, A PE 3 i A i 5 A EIRR S I L 4 — 1.
Prig &R EPURZS, 248 ERICGRE R RAUR AR, WA pa 2 Bai, mie s
FIARURIZ B A5 R AL N B9 AR 2 Bl R B A . X RN R REA R . 2R T, X
AARRIRA . ARBAERT W, BN R OB, BARE S W ol B BE
Ao (28 ke, ANMEREM, Bk A S A AR, AT RUSE B T 5 2L fl A I

Aid, EARATRSE B B R IR MR AE T O SOGR A O B AE S5, O I A IE

(22) B, AREELS 49 ZHER “AHEARGE" RN, BHZEA—ABYERARXE A, 0 R R 2 (S
TR NACEBORAT B 4518 5 55 113 A58 1Ym0 B0 A 00 005 Y, 5 8 A — A B A9 40 249 AR ] W7 AR
R RAETT 375 [ i 2 45 A LA T o

(23) 20 [H] BEA: CRANRIREM), FRMAEE, 5B 1985 Fi, 421 71,

(24) (HET - BOK)

(25) KJyik. (BBZAE: BARMK), (LIHEEE) 2000 447 10 11, 55 66 I,

(26) 3. GEEAMMERE EEE), CPEARKZEZR) 2001 45 3 1, 4533 5,

(27) Z W F . GARE BRI ——IA M N XA RS 4 ) , CGESRIRFT) 1992 4255 4 4,
9543 T,

(28) Z WM. (EHRNREAXG0E), (PREM2PSE) 1988 4553 ], 4562 1T,
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ety BRI A, SRR TR AR . AR, EEARZEEE AR S F N IMER
fik, TR AR AL G S, BRI T 26T “ M2 IR BN 3. B, fE R iR
Y, WE W R R 2 35 R A O AR AR, A HR R T AR R O R BT
TR BemE, AR bR EEOR LR AT SR B R v, R SO R AR A R
N IR DAL AR R A B 3, I B AR LA A R B SO B, A RAE B 2k
T AR o X5 % Bk B HLA G 2k 22 BT B Ol AR ABL o A Rk AR A X Al N 2 55 B
Py R R AN B O 55 s i ok T A B, 2 DA NS S AR S hR i R AL (290 R LA,
HARGS R FI, 208 8 AR S A g BBk B g, "X EmE,
X s B B A bR, FUR B AR IR I AN RGN BRI AN, HEHAT,
EA LR — D IF A S Y N AT G R B AR HE, AR dE YRR O T B AR Y 5T B
S BAE  TEAEBE T 2 N ANBOARHE R, 5 T A AR R A AR
A, BHAC RO BLRE ) HE S 4518 R AR 0 S M, SRR A3 2 56 I 1 IE s BE AR N B
Mg e Al WL, SRR RN PUE S5, oo IR o IR s v 11 B 2 i A

bR b, fE— BB E, HE EAR AR AP0 B UCOR AR PO I, R AR
i LI AR HER I T o a8 B bR R PR NI4T 0, J2 N2 B4 50, JRA 7 ik,
FATRAE LR . J L S8 O AN B PRA o R 9 S8 4 E 57 i BCIE JSUIN, TE R I SC T i
(O Al N PG Bl B TGS BRI . DR EC ™, —A “BR” FEE TIAR M e R
TE T ZEATU N A S, % T J0 vk i B R 8 9 O AR AR AR, RTRERY U7 5 HUBE
JE L TR DA P R A 4 T, 3 HE A DA R R DB T R B Y, B
N A g IAE BRI X e 98, L 2s JHBPE ARR iR, IF AR T 75 2
HAVEMAT NN OIS G . B, PR — T s R, WEEE — B A,
B G bR, =SSR AR — R, RO TR AR E R B i
i, PR REER AR TR, HZ% T EME AR L INIR . RTAR L RS IR AR R S Al A
CEME R ARAR L, o Al AR A — A~ B (4 11 2% 25 7 100X 3 A4 B b IR 7 e R AR TR VA DR A Y 4
B, maesE—LE T XS AR PEGY, BemE, B AR M A% P Y= P IURS bR 2
HAR W Al e L 1Y )

BT Eh, RE R REAIR TN, —Jrm2is A O E R i E 1Y
W, it Zia A ORI RIE G, R B A FA B S 5 — B2 3RS AT
2RERAH . ARSI HENE E MRS B (schema) , il KA R R AT AL
A AR IR R BHDR R BB B 2 D, FeA T8 D N Z 08 — 2 B0, 1ESI AR
£ 175 JEL T RIVRR B8 A O AR T 00 T LA e o 31 A [ 0 AN 2 e K T A 0 — JRAS 72 9 4R
P, TR R R A S R, e RS s AL 2 SE IS Sh i AL, 2 SO Y BRTE 5
ERN—DIFR RS, EAERRER, ERERIRERRER.” B2 LKA AR 2 h K

(29) 20 [F] BEY - M. (P OHREFR), B, PIEBOE RS B 1992 i, 579 1T,

(30) 2 [2%] 2o - Ot 5eHr - ko QRIS RE), RS, S WAL 2007 4R, 5
129 11,

(31) L.S. Wrightsman, Judicial Decision Making : Is Psychology Relevant?, New York: Kluwer Academic/Plenum Publishers,
1999, p.23.

(32) Hisl (27), FHIL, 547 0.
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52 ] S EBE T , o, IEA RS SR L X IE SR AR A BE 0 o X AR 2 KO R B AT
fRAEST . SAEM PR LIS, S O HAT 22 24 BT ) S

MY bz m RIS ARBAENE L, R —MBUZS . 25— R IO %
HHIHANNRENX, £ ROREERE BT s A B A
iz, RE PR E B S IR R MO R R B AR A B A L, R4
HVEE B S E T ok, [RRE, )5 #0018 Fld ZAe TS IRESR N AT o LAk, s i
B N BR T HEAT BTG 3, EXERE bR BOA SE PR, XA H AR I e Al N
CINRIIE SR A — B0 £ B MMM ah, W ZH 98 A AR R, s
S G B AR HESS L, U R o8 AR 3l T X A Al AR R S R U AR
TE W7 R BEAT o 3k E X BEAE A B AU @ b, A M A 2R 2 T S8 R o 3 R o
B NERMBE, $aL T —E RPN AR e, 28 ik Bl i Bk 2K S8 RE Y % (B

= B AR E R P RS

PR NAREA S — A G AR v, e — AR W BAR AR i — i R s E T A A
WAL ZE IS o A5 BB B bR ol H AR AL, 17 B AR A 19 77 1) JU) BBk s o4 Jir 7 55 B 1Y)
. WEARZHRE, HMACF B 0 br i 9 B4 M 9 78 5% o B AR v (9 P9 B0 45 4 1) 32
ZI ISR E AR . Ao ie i EAIEE R d A R AR A B R ARG —
IR R GE . NI e i R B MR ZE M | BE 7 45 A S R B 56 R AR, R S e
N LEAAE BN T REE. " B3 JoBE, IX HLAY A 0 B 32 B A HR o P9 T 4540 1 %0 38
g1, FA I IR A R b LA R AR T A, P Y 2 AT A A () 4 o i AR 5
RET &M H PR RE Sy . BRIERE D . A IRECRAE M, SRR RE T £ 45 I BT BE T ALK g
BVERE I AR BRI RE Sy, AR M. MEAR . MERE. KM AERE T . A REHRE N B K
TERH, et B, XA ST BRIGR, BRI, ARERAMRES . B4

o T ARARIBE 12—, PR As A4 19 X 20 D0 AW 19 758 50, N AE I 4 i
HWRD IR R, A ZER e A BT ak . wl BE N B ROREE R A BE D &5t i &, A
AR RAR B R — TE — I PABR A, HURE R T A5 B T X 4 M R AG JE 42 (9 S ik b, AR B
AR, ETHSERZR, IWEENOCSBIE AR ARIESR, WA 0. &
AN TR JLES, W TR LT BB A B EERAIAR, RSP, EEaR
i A {EL 52 BRI o 2R 1 R B At PR AR 5, SR P DR ot 2 AE W L8 075 i A 2k — 20 R B, I
258 HE AR ER AR AL A1 . BT RL, SR — M TAERER TAELSHANS A S
MABIERE, B — L GAE R ERL, SRS 25 B 15 i 208 B LR An ol BEA T 98 88

PR AR, W R WX, — SRS B R MRS 2 B R Y 8 A
4 BT, {ELIX S8 TR A R A R K o — e B A R OR SRk . A48 P I A IR AR A 5
BT TR B DA O o X — SESCHEVE RS 1 TR, DA B A0 TR R ) A

(33) #EHEE. B (EMRARGHWRIANZERAEANNERNSE ), (ISHER) 1995 F54 5 1, 5587 1i,
(34) [F k3, %86 71,
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WRG RS, 2 MUy g P AR e S HEME I R . X SRR A R T st
W, RHAARREEEYBINEIRGE, 75 2R B 52 B 2 5 2R E 2 A B A
WP BN, 7E Raffles v. Wichelhaus 8Hp, KRG RPAZEN “TLHT" MA@ ERKY,
HIRAFE R4 o “JoRs ™ MMAna P, —m 10 AHmEat, 7 —m 12 AhEmN, &
[7) A B At PR — ke az ik, S2 05 T 12 33 J3 A T 05 A ARCKE B iz sk g, K5 R, 35)
BT, WD HGEA MO ECS AR, O BN 27 UCRGE 12 A4 R CECS,
BEG RV, BB J SR s Pl B 2 0 5 2 £ L

W IRETT VAR I DUAR X B D, Sl RO A AN [ A 28 T 2 )R e B, DURH 2R B i A
WL G B (AN BE T vl o AXAEN R G AR —TUAMBE DA B 25, oA T
S BURE L ) A0 (BTG BRI R R 005 I 2, A S AN R BE b AR i B P 3 2 S R 4
PR o ANTR] T RRCRE ) D, BB D R AR I ) W A B S D BT, T X AN [ BE T K AR
HEBR T A AR R R XE . BT LA, AR 5 & 0 22 S A i) R, A 2B e N BE ) B Sl
PR — R OLT, BB BN E I R 2 78 IS Y e £ 5 A

RN B AE 4 1 o — A~ Tl R i g 22 HE AR A R B ARV 23R . A 27 B X1
o W REEARN I E R AL VGR P R S REBEAT T 05T, 45 X S8R AN 2R HoA SR e
HREIIRE . PEEIIRE . (30 AR NI TR R 8 hy TR R R DL R 3 ) R e,
A R B, W FESAA BT AR AN E R B AR 5, AR
AR A B 5 BN RIE B o XA MR, BN NS YR AE IR E R, A
i, FERRPE A Z A, X ARIAIEE R AT A IR R A EAE RN, K SR — it o Pk
SE M RARERLA A, G RS PEATIRE . X AR A ZE R A B RN R 5 B b 2%, i i
Bl ST R BORAR B . BN, LR R A DT TR R IR IR, AR LR 2 0 2 s v 1Y
HEFNZ —o XA, A5 e 56 B S0 A AN 2 S B 4 . Rl Ak R R
BUAE B Tl o S AR OR BE K TR AJIRR A 22 30 25 T E 25 0 0380 — A JOA AR i 3 37 76 5 T e
2 EEN . ARRARR B, X 28 Bl 5 AR Oy D BOR T AR 56 A AR AL X At & or 42
ARG, R, RN — B NBRE . (30 SRR B N ok 2 AL A, IE
JEI B RS A WARA R R B B L, KA E R B 12 H ARG .

e, B AR E B A 25 4 vk T RE AL 15 4T S RE T i B 4y, AN R TN T Y
ST REIE AT WIRETT . BAT SN RE S IE AAEAE T A B B AR E A N TR A A 2
e, FZ PR AR HEAD RATSIRE T . BN, & B G b 2 R A OO BE TR R E
a5 R 2K A B, S NIRRT G o B4 — S B AR o B PN R AL B R A AT B
REr, WREMMARE. SRIIEE. SRESENA . BN, A IJod R mRr, & 2% 08 Mk

(35) See P.S. Atiyah and Stephen A. Smith, An Introduction to the Law of Contract, 6" ed. , Clarendon Press, Oxford, 2005,
p-43.

(36 ki : CItTi 4 R B A AR i 2 g
A6 W), 81 LT,

(37) ZUWAT5I (33), WAWHEI, 587 I,

(38) Mia Carpiniello, Striking a Sincere Balance: a Reasonable Black Person Standard for “ Location Plus Evasion” Terry Stops,
6 Mich. J. Race & L.355, 355 (2001).

(39) 6 k3¢, %5359 i,

ERRG AR R 5 ), 7 ARtk BlaE) 2006
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N ] LIRS it 1 kA, e sl 2 AT Sh BE S % 55 MR Z bR iRy 4R
TERIL S & 2 R AT shfe 1 Ly 2e s, miAETEIRIESF 26 & % 08 8 2 p I af
REJE 0 2 AR DR 2 3R 5 T A9 22 5%

PO B R R (B R A B 52 B 5 5K

(—) Mr{EZEn

WA SCHT IR, BRIE AR E R THOR BRI ARk, BHAE A CHA
MO EIEK . X, “2A07 R, BEPE AR HERLER — A4 =T, ik EE A AR A
TR T L FE 25 P8 B 5 P AT 2R A B o (O] AL A AR EZ AL, HIEE
UL HA 7T E ST A R B, TR — DR M @R B, 8O R 3 i
TR RN A 2R 04 5 (A1) JLPE N DR 6 S L 5 R AT B AR R o (420 3l 5| R X R
AR IR A AR AT LB E T RS, FRATT I e af DR A 25 A2 A i DL B AR
QG2 A7 3 Sy, AEE Bk PR IRE T . — R E R AR E R A DGR BT,
Je AR 0K LR 5T T AR OGS RN SR 2 SR AT A () NS, e R T O
— B Bl A o (e A W 2 S, (N T B RS R BRAE AP IR, S ST RO R
B AR . S B IREE T B A R, B R W A T N, oA
e AT T M E BT B4, BRE AARUET 5 & & - TE G0 — I H (B 3 il W 7

Xt TR ABRHETT S5 B BHE, A2 E U BRI TR mThe, o 748 R
SF PSP AE T CEOR, F PR MR AR I R e L b i Tr S, R T RRA Y
Hh g B 5 i LTRSS 4 AL o] A 8 5 O AR S R A B 22 0 L T AT BE AT T R A
B ) R A SRR BT AE o (490 B AR ME Y % AL HE 2 3] 7Ok B TF 45 3 Ut H), fEiF 2
U T B AL A R, DASCE B fa] o 45 o (460 o HL S A [ SRR IE HE Y SEAS M fE, fH
B AR o 19 A 56 25 25 N 22 (8] A VR SRS 23 0 o 2 2 30, T R B AR A i TR K
55 2 ORI A R S E 2 TG b BT AR G T ek R O S 1 A [ A 56 AR A AR
AERNEEN MXHERFETRR, TOARPBRSPRMEL. G, RAUDKEM
PeZ AL eI, SRR O 1 SR 32 T AR i (R B 5 47 o0 N B i Z (8 RS- 5 i —
AN B J N v 2 5 I AU SR 75 RS AR AR 1) 5 4 P A i =2 (1] 328 i L 52 - Al (47

T, EHELU Dy, HEAFRHES M EEER AT RE RS — 1, H AR B i,
BN NPT S BRI H E, A6 0TS 5 i AR D 10 ) AU LA B HG BT BB B 37 05, LAt T DL
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Abstract: The non direct accessibility to others’ inner world determines the indispensability of the
reasonable person standard to the adjudication in individual cases. In judiciary practice, we need to
use reasonable person standard to complete our assessment. The application of the reasonable person
standard consists of three steps: the construction of the reasonable person, the reconstruction of the
scene and drawing a conclusion through a cognitive scheme. In an individual case, we image what
kind of cognition a person with certain knowledge structure and ability would form in a certain scene
and use the outcome as reference to complete our assessment of an actor. The inner structure of the
reasonable person includes knowledge structure, cognitive ability and the ability of action. The speci-
fication of the reasonable person is the determination of the knowledge structure and ability of the rea-
sonable person. Both the specification of the reasonable person and the reconstruction of the scene
should be done under the guidance of certain values. The value to be realized by the reasonable per-
son standard needs to be determined by taking into consideration the specific area of the problem to be
solved and therefore varies from area to area. The basic approach to the realization of value is to take
value orientation as the standard to determine the ability and specific knowledge level of the reasona-
ble person and to guide the reconstruction of the scene. The reasonable person standard has a broad
scope of application in the field of private law and its scope of application can be expanded to the field
of public law.

Key Words: reasonable person standard, cognitive scheme, application mechanism, value realiza-

tion
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