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Abstract ; While a perpetrator commits crime beyond their orignial joint plan and the informed accom-
plices neither participate in nor prevent such crime, the duty principle, instead of the tolerance prin-
ciple, should be applied to the decision of the criminal liability of the accomplices. That is to say,
the omission liability of excessive crime for the accomplices depends on whether they have duty to pre-
vent the perpetrator’ s excessive crime. In this paper, the duty to act of the accomplices is studied
from the perspective of prior conduct theory. Therefore, it is necessary to examine the nature and
characteristics of prior conduct to decide the scope of duty to act reasonably.

There are two divergent viewpoints in the prior conduct theory. The one holds the opinion that
causality doctrine is better to explain the nature of prior conduct. The other viewpoint thinks that obli-
gation-violation doctrine is more appropriate for the explanation. In principle, obligation-violation
doctrine is adopted in this paper. In the subjective aspect of prior conduct, it is not required for ac-
tors to foresee the harmful consequence. While in the objective asepet, prior conduct should be divid-
ed into two types, i.e. , the type of risk source supervision and the type of legal interest protection,
which should be investigated respectively. For the type of risk source supervision, the duty to act of
the accomplices is based on the judgement whether there is direct connection of illegality between the
joint offense and the excessive offense, and whether the advent of the excessive offense is attributed to
the joint offense. While for the type of legal interest protection, the duty to act of the accomplices is
based on the judgement whether victims are in the status of need of protection, which is engendered
by the accomplices.

Key Words: prior conduct, excessive offense, accomplices, duty to act
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