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Abstract ; Since the Eighth Amendment of Chinese Penal Code entered into force, it has frustrated
Chinese criminal law scholars and judicial practice whether the pickpocket should be inculpated with-
out exception, or some minor pickpocket could be exculpated according to the proviso in the Article
13 of the General Part of Chinese Penal Code, i.e., “but when the circumstances of the crime are
obviously minor, it should not be considered as a crime”.

Under the background of the three-layer structure of crime and the provisions of Chinese Penal
Code, and based on the integration of criminal law dogmatics and criminal policy, this article explores
the function, type and systematic orientation of the proviso in Chinese Penal Code and the amount or
circumstance element of crime regulated by the proviso by taking the example of the theft of pickpock-
et. This article argues that the proviso in the Article 13 provides the element of crime for the legislator
as well as for the judges, which functions both legislatively and dogmatically as the criminal policy
guidance.

Although implicit amount or circumstance element of crime is not provided explicitly by the Spe-
cial Part of Chinese Penal Code, it is subsumed by the proviso of Article 13 and the protection pur-
pose of the definitions of crimes in the Special Part of Chinese Penal Code, thus still the important
foundation to assess whether an act has fulfilled a definition of a crime. The wrongdoing of the theft of
pickpocket is not only based on the objective wrongdoing of the act of pickpocket, but also dependent
on the subjective wrongdoing of the pickpocket. The subjective wrongdoing of the pickpocket is the
implicit amount or circumstance element of crime which is subsumed in the wrongdoing of pickpocket
and elevates the wrongdoing of pickpocket to a criminally punishable level.

Key Words: proviso, amount or circumstance of crime, pickpocket, wrongdoing
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