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NERE: G RENRERAEE L HEW EARER AL RATIERIERL TS A ENIEF
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BHER, REFHERN TAEANEGIR K, TFHET — A2 XL F AR, ERMN
BRI TIERE FIERGAERAELAETLE L, AN EZ B FEB M ALk £
“HIEEFET MATARE, BAEHALR, BHF, SHF, BTF,ATAFAFES
TR F kAT AR, AR E LA RAE A 49 A AL,

S GkiEY EWME ERHS HEm

R UE W (RS (U 35 2 BE AR AR AR S AR, R I M IR W 0k 52 55 T A
TR G A BRI A IRE” . CREERET . RIS SRR I R B NS IA I RE
JIHY A BRAE 5 R ARH )32 2 1E AU 1o 22 T8 B AR BT i ok — B IR B SR R AT IR A 42 W14 I W]
AN TERLAE . R HES RREIEIT R B2 et R . S BEE ILEE R B AN W & B . BHEGIE 4 Y AR I
T AE T E 52 2 T RTPrORA R E AL . SR . 27 S0 w) ik Uk W A i B2 AL B0 T SR T .

— B A ] Uk B AL
SR I R I R AR A T LA SR — R AESR . HURBL, O AR

MR s TR AENETE L . B REIE S R U HEBR A GG A% AR s =R TR M, RIS BRI 4R R R TR
JEVE . FREFIE O BEAT A A R s PO USSR, B A R IR R S R s ()

* WL LR R R 24 BT P oD B 2R
AXRHHWACHRTH “ RGP AU T A REIER . 2ER . JLESHN” (10Y]C820029) MY B Beth IR s A SCHY
BAERAE T H L LR RV E AT R PO E A H “FEEI LR UF R (2010B006) fY¥TH).
C10 ghabhy “UESRMER” XATFRY “UEWIHERL” . “SRSCHfEs”, 25 “HUHES” MIXTT & A9 50 206 16 U 4 1 51 A
LU P A 7 AT, R A IR T ST E [ S IR T A I (EA IR R R B A B AT R T
B R 1 O G R A
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SR BT EC O B B 5 SN E 2518 WK IR I D3 AR A W RS A A R AR Dy 3
SEE AL, C2 ) G SR E F1 O 6 07 AR s S BR T R T AU A 5 e R . IR AR
BRI, A K 50 R E AR HE X =S BRI AT DLAE — 8 FREE BRI ] AR 2 06 AR R
WCAE AL BEUE B A5 8 0 AR G R . XS JAR AT AR TR R B AR B X EE N, b, IERE
ARy NTE AR e 1 S AF S A 2R 4Ll . o B2 VA IE B A SCBE R Y. AR, RE
5L WIUESL AR 2 S5 I BE R 2 00 K 3K G TR AR Y 3 IBORT 58 i) AR 22 6 1) ARORE ) o B A L AR
TR AR A B A AT AL T2 50 I W, S EOX —IRIAR AR TE T, “ml B pLE” CF 3¢
A AR “UEBABLEE™) E S — AN AT i i AR e g R R R AT R A s T . C8

(—) fiF “UEHIHLEE”

FriE “UEBALEE”, 295 i 205 UE WY 3 A I W] 2 5 AT I 0 4 B S N TE LR R, 7R
UESE HE RS R b A — D EORZ A )R B R, BDARfal N — R HEAS [RITE 3 AN [R) ok U5 A4 Ik 46
R RS, X R BRAEAE A LA s R BRI B S S e PR Dy uE R
L7 ETA IEE PRSI AT DO i ORI CrpE e, oA TS R RS ap
DLF R b R ST 220 e 507wl R B2 A B TR SR s . GEdE 5 3 SL 2 Al
BEOCHE, # “HI T PR IR R EE” . A, SREEE R SRS
AR, AR R A AR LS 207 FRE IR S 5 T TR . B TR W
T3 % [ 1) U 488 R 5T BE AR 25 AN AR (] L 2= AR AR B 0 s . AN IR B G R iR U Z
) PR 5 4« 20 2 N T 3800 2 ) 0 i DL R 3 ) 5 R eV XUy 5 5 A DU 38 o S5 0 2l S WA Ry . )
BUEW R — RN Z N RS EAE AR A S IR 2 3 52/ HE B RS UE . W M £ 7
ER B Z E M Eh . it AT AR AR RIEX — B o A A e B F2 44 . 3k W) 3~ BORn ik
BARZ A A5 9 B K R M O TE LA .

BRI B L IR ALY AR AR 56 EE R A S K AW - WS SR AR 1913 4 H AR
(AL —Frp R4 7 “RlEIERI R B, FkiE “RREIERIALEL” (princi-
ples of judicial proof) A 5 ik 4 A] SR A% HLI AR I 20 B Fn iR S, S 2=k, “Fr A A e my
AR AE LW HERAT AT BE R BR - (H2 . S R IR A D i A ] 2y T R FORH 9 BPENS B, IR
BIHLAE 23 G AP AE 7 O A i, B, A% B R 1k — REUVRELZE A ) A A 2 A 0T R 3R A 2 8
ML, MEAMAEE WLF o AR S 7. ©°) HB “HiE# " (new evidence scholar-
ship) BWIXMEZIG, B SR “ Al RN A R AT ST,

X R EULII R . EE A KBS SRR “principles of judicial proof” H¥EHR “H]
PR JE N B E X I IR 2 M i PR RO BORS SR 19 X — F AR IR AR B 75 O Wl IR B
B S HE S G I, TMAE T RE R R — A 5 0 i A ST A B 58 A AN 52 R B A ) s A
FHAE S8 R #4735 SC U8 N TE R . 3K — AU S SR A [) 0 2 1 D 0 8 25 D B, AT O s B K W)
1) 5 X SR A A 32 A 00 D00 A XoF I 48 3 o B IR RN 9, JF B, AT O X AR B - BEOR 1Y
“UEMIE AT AR I R BRI IE . L6 IR SRR L U SRR B S IRATT D S % AT o E T R

23 9%, WERAERT— B B ARS8 E ME I S SN2 4518, R ATHEAT IR L T

030 ASCHrEM “IEH” s “UEB”, BRARRe IR W, 2948 wl ok U Ay TE 8 AIHE B .

{43 John H. Wigmore, The Principles of Judicial Proof, Little, Brown, and Company, 1913, pp. 14 —15.

L5373 See William Twining, Theories of Evidence: Bentham and Wigmore , Stanford University Press, 1985, Introduction.
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A AL A R (LA RO, TIE B L3 A 0 R N A SRR S S B AR R T ik, BAR
“principle” —ialF JFN SR, HLERAE RN L, HAERAL RN LB R R MERR Y. e
CHAR DB L) M Re, “HLHL” —al e J2e i S 5 R T “HLH”, REAE AR E X
— AL A IR AR R CRAUAMES . SRR E SRR SREEARULNH.
R, U8 A TR LS ALY “principle” & CRCHHET. MLZ R, HABREEN A S
FRARE S, N, TERNEMIESR T . R A PORE T ik E AT (N 255 R T
CRHEIEIT s CHLED RS AR T A R, I B AL B ) A A X R . AR S A3 AR
TS SR ) A UE B L3R5 IR R AT SR R DU 3K R A AN [ 4 B 5 4

Xof TF BH AL B ) TR AR AR R S8 IR 4 B R 2= AL i B AR B . E Ak & R, ERE e T
i 3 ] 32 HCH G Bl A oA TR R A ST B R BB E RN . SR PEREE AN SR ST R, X
T Bl € 82 Jr 7 2B R RO IEAE B 0 8, AT AR E] . TEie R Bk kB R 2Ry 61 . LIk
R Z5 I RN AT B ST A B AR R R 09 T, H R A B TN 4 1Y 3 R R N Y
bl OEERMTRE LR, AR EAREE .. B2 B, WA I R TE M AR b
S TCVE MR AR G . UL, CRE A B AR SRR S 2 B E A E Y B RO E, W] RE Al s
WA “TATH” 3., RATEALEIEREEI AR, A fegl SEAEE NI,
T R 3R 2500 1 2 P TR 2 1

KL s 2EE AT IR B AL e = 405 1 DG, 353 DA iE AL & T 10 9 28 50 R 35 1)
B B HHERR TRISAF RN R Z 40, S, WP FokE. TERES . Y R =% B B L
A AT FH8 114 35 BRURN 46 1) S 58 4 SR e 30 AN TR AT 1 (AR S AR AL R, IR E Rl 2
B A AR BN AT . BT LA, MKIERE . WML S e Rl —E, N MBI 4R
I RR BB5 BE , TE WEAR BEAR I s e e S T AR BT A UE B B 2 ——IE B P — R &
SAFAE T H AT A0y s B, FRATT AT LA L 24 % o AR5 .7 © 900

() [ N 25 BT UE AL % BF 55 0K

JRUAE PR UE 4l 2 A AF 5 00 D7 S8 R LGB B 3 Bk ae 20 & 30 AREAR, HEE B AR, BN
SR TR W ATLR ) A AR B = A ORI . S, WIFRINA ok E . A BRI &R 3 245 B AE X
“EHE A AW AR R A R O 0 2 BT . — O D, R DR I E U B 8 5 R A IE P
Yy £ SCGABIR A8 AER . JF DL O ZE R OR AR R Rl IR A PR R B, [ B X KBl vk R 9 A R
SO VI S D00 AR 555 30K 1 PN O 0 5 B R AT AR 3 s 59— T o I A S DT AR 1 O 3 R T R R TR S
IEE S AL o, B2, HARKRZEMN AL LERAET M SE . Tl SHAABSE H S
AR ML 58 T B A 20 B PIE B LB T AR AR . ok, NI R EE . BN
2 FXE AL 0 & TR L P & — a5 1, 8 2 e 09 77 1658 5 B4R S Dk B 7 2 B 5T
14 B T 1 I R DA B ik . RS TE 80 AR LA E . EWMIESEEIE R  A CIEE RO BT 1
WFFE e, TR UEE IS 5 UE W 40 v A BRI A UE IR T EE BT 0947 4R O TE WD Xt
G UEBI AT ANUE B AR o S5 B R g ) . 20T 90 ARAR, AR FE RS, CUEM kR
FE AF i FE S F 9 v A 5 BR YT . D100 H ik — IR i B 3 Al AR S JCAR AR O, 11

{73 William Twining, Rethinking Evidence: Exploratory Essays, Northwestern University Press, 1994, p. 41.
(81 Z M EM SRR E S WF 00T 17 M 48 5 2 . CBUMRDURIA L) . B 55 BN 348 2005 4R, 58 627 TTLAF .
(97 Higl 41, John H. Wigmore 5, % 1 71,

(103 EMEE . OMSFEIRIATERIR), o BOK R W AL 1994 4R R, 55 107 3T,

(1) BAHMKEEIEN ONFEIRMENIE) R THEY Ik, HizH S ERENIEH ., midEoime il # .
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FATHAE TR AR I R B2 FUR B b o B T A B A7 vk o BV LA O e S B 5T 32 R
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FIEM I EARZ . IV T X IR LB 00 2 R o AT JLAF RN — 28 % 25 4 351 AN [) 1) R £ 2R
P 38 V8 IE W) 925 ik B A R B R N FOAR LG AR o TR A 10 o A R I vk 08 U U 2 0 v D 1
PR LA SR & 9 AR T BOBIL 2 A A o 6 EIE AL BRI 5 ) B8 MR BE AT 2 1 R T R A Y
ke, 2 U HAEA R, KA WEEEB AT, B MRRSE SRRk
JETF AT - TSP U T 22 F A A8 3% 00 R R SR ik . SRR . AR L ITHRR
TE I BLB P 2 AR SCAHL R BT B . 330 2038 SR 145 6 il 0k 5 R 8 00 R 4 0 O T I 40 o e R S A
FEWTTIE VSN, e FEdE s P TESCR . 2iaas AT DU e B, TR HERE L 9] DR 4
P DL R i A8 Y B SR i AT RRAIE WA AR . RSk, A RIS VR S EOM s AR g, MR
W B BUA L AT RS R IR R B 3 F R T A R E R A, (1

AR TFIRE R R R R B R E Y . RS R B S T SO AR BR T JH i BOA 9 0 28 B
R TR T H A A E R E AR K TIEWIPLH AL & . AT B £ POl b dije &
B GUR A IE W MLBAE D B R B . BN, Ao B AR, FESRZ R IR Tk A 0L . R A
ANUE A E B 0 R W R O ELH SRR . O IR AR AR — A S D MR A IE B A . (1Y

MK T B P SR LB R BE T MR AP . B BB IE B R S R R R . B A
M . HATE N TR P R s = RERIRA RIS . ERRMAE: B, EMRENE
b ZRCEAVRER A FEAE D e WAL O 4 U 5 B ) O E R T A, BTN R AR
ZEZ . M ENEUEWT AP BB A, X B R J5 S BA AN E A R . R, TENESE DT A
b MORGERIBIBIE AV IINE N RAL . KRN G s T BRIy, N TR S, O
U E BB O R 1A S A BRI AR T A ] . R ERTTEALET b B ST
SMNBOBTIE TR s JUHE R BETE 0 ORI M98 58 R ~2” MBFTE R . B, A e
TERE I, “REH TR, KEERUUTRDA N RO F LN EBREI TR CE.” ) —ip
Wr B S FLART . o, WRECOVEEME. H AT 88 A M R 32 B R 4R I o R SR
ZRCAE X TIUEMPLEF R BREZ . 5 TR IRk 2SO L. BUA B 21
KT IUEMANLELOT 5 A5 Al “ BB

(=) UEBIHLHBE I M B 3 X

i3 DA E O Y R SR A B eT LA . RIA IR 9 07 VA FEORAE A 2D DL 5
TG HYIE SRR 08 TR ) 2 A 5 . T AAAS L ZC 00 0T B XHIE I ALEL A L 1T 52 © 22000 5 i
fid o X — 12 A MARAS b 2 S B T R HESh I 25 2R . X I Dy RS BRMER I S0AE . ISR
1 B DR RS2 AN B8 1) 38 e 2058 O3 KRR A 2 B UE B O SR FIBOR o W LAE . IR AL Ik A o R R
ARG 700 AR 4 88 5 12 A A 8 ok Al E VR IE WY A B2 AR ROESE AL . BT L, s 3k BR AL B AT 58

C123 fldn. 77 &Rl CREFIGAZEIR). PREARX LR WA 2005 4 KR . CFRIERRY). PEARA %
RAE AL 2007 4RRT; B : (YRR A PUIE B —— LUl i 8 i S 95A 2 S rhly ), JERTR A AL 2008 45 75
BEROR . CIEE A8 B2 uE e WX E 06 BUR A B L5 ), P [E K 45 Hh R4 2008 4R AR B84 . (RMFFSTAE T
) HERA %R L 2009 4ERR.

C13) S WAL T4 . CUEREE2ARITE) .t E N R K 2 ik 2007 4R 1.

(14 ZWaryl (123, IR, 24 50,

€153 wfgl C123. JraWids. 55 5 Wi,
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Xof 42 5 ] ] R T P ) B S TR B LA S I S

AEK, T BUARGE MR R RZ SR A RS R G, o R X TEERE
UEPE S A E RS H g ik . MSEBR b RS 7 i 74 3E EAH & 35 T A AR T2 A A R A . ALY
SURFE DR A . UEHE L mAIE W SR R OR R R 2 R B LA O aE CH dERD 0B
— R A BE . TCIe S UEAE B SE IR IR R S ] G A% RO LS v B R R U] S5 i A AR
TR & 72 A H O e B (R DR B 5 it BR . SR RO TR A O A AN T 02 ks A X R A
HOUEIE B B T, B TCEE R A IE R T AT A O HOR T % . RO s B 5T
TS SRR A Y RO R i SR DR T 2 S 0 TR T A R X T A AR
A CTRAET . A TCNENIGE . BESE B AR A X T AR 0 S SRR R TC A W B s T
Kk R RO 2 E B AR ZOR UL IR e B, R Ab iy “Ui3” SEbr bR A 458 5
ARG IR UETE B, A SRR TR AGISIE B R W HESL R g, U6 R, 7R NSRRI
TR B Z 05 AT A UE A 37 2% A0 0 DA Sk S TR0 3880 3 A9 0 TR R it i A ke F s AR 1) & B

BV NS I, AR E N IR — RIVERE T, W29 58 7 AR ESR HERR KL . %
H N LA E S ToAR . MR AR A, JEhR b, XA “F5 1R Y 18 W fa R
T HERR IS B CE RIS B, MRS e S B8O I S A IE B A5 e, X IInE
“ANHERRJEI” (the non—exclusion principle) [ 5 R I fE . 8 SR A B UE 5 0% HEBR mT DALk e TG 52
HHEEOE SR, (AWRE S MA SRS EE RS, J5E R EWRE A BRI R M, X g AL
AR Y —FPAEIE L.

MY NI EERE R EE A2 iR RO B S IR AN . EE B AR SRR G R
FEVTREVE N EIIL A CHEZEAR . B, UEBH STAT . GE B AR AR B BT, S UE N T S Bk
RIMEA BAANULIE A T A5 Bl i 12 00 R 05 . 5P 3 X L ) B T 22 2 AN S el 2D SR S S O
FETE . MU E A SRR, B EE “EHIAR L 1 U I b 3t 2 A o e — T 25 S AU A XL
o PR, BRI PR E AR MBI AE i B A Bl B BT AR ARG, T S B Y OE SCAD R
REAE SO, 7EX DR by FRATATLATE . ESEiE 4 vk 2 B S PR bR 7E Jhy ml 125 1 B2 1) JC RE A ) 3
195 ZE MR . e 3 28 0 UE W ST A9 A BV o 0 RS R A0 LR . AT 1R 250 O 3 s A A
JER— AR RIVE A B R B A D R R A 2 R BT R H, il
IEHZUETAE . DhE AR R i Z X R AR pg QAL . B A T X AL T BR TR
TUAEZ AN UEBHARME S 22 AN 2 an pb We 7 TR = UF B bR o o w2k AR S 8 T A E L IR .
BORFHAE ) “BEIRNTC”. SR, BT WA e CFERITRE B AR R X AW E A
T XA EE . ORI 10 T SRS L Ho s — S e e R R . ORI BRI R
R MEAL, SRR b X FURARATEHER B 58 4 WA B T YeE A dRJC S Y[R, (18

HT AT D, LTI 40 A A i D) Ay A 1 AU 408 12 7E DR BT 20 AE SOy T i 70 A 4% . B AE DR B 5
o IE T AR AE WS . B DA R TR WO AN R 58 S B R Nk, TR AR A i A R BRI .
T 25 Y LA 2 BUAIL 4 435 1 75 05 £ 0 S48 031 () Rk 27 A LA K E 38 8 B A BL 27 AL P D5 1T . i & ke
THER AR, & W TUE LR 0T . I AlE IR Bk A, IR iR A i H
S HT PR AN LR . R A AL O AN SCBE  RIIT, UE B ALY I S R g AT 42 IR B TR B

(167 “FF 48, BOR BRI B 1 22 A7 0 B J2 A DA (HLVR JE R D0 bl 32 A7 0 i BRI S L AR /D S A 900 3 i I At B 5 1
B, A, REEZMMEEEFHEREAEREEL, KE XS5 TR KMWEMH B TIE, 20 [#]
KIRE « R« AR CGEBMIEIRE), %280, dhEBE K REL 2003 420, 55 62 TUBITE.

Q73 [2E] MAE - Prah. QRSP I8, PEBOE K AL 2002 4508, 55 272 TURLT .
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TEF AL GEIE SR FE p . AR HLER ) BF AL T s s i A . X5 3R IR A B 1A K
BATRAR A RHAE SRR E 2 BRI A4 R . ST iE LB Sn ek B A b . RARZ
MRFEI PR . AN EAE GERY 25 07 R0 T UE I AL B O S TCRE Dy Fy . T L2 B UE 4 P 1 o
Pk P 1 5 98 6 7 UE W HLBE A A S RS 24k 7. B L. R WTALER A W 5 LR )T R IE B
LA A R . INE BRI R KA 2R 22 3 0 8 K R4 2 40 = ROVR Ve 35 19 4 BT 40
X /DX UE e PR ) e TIAR R TS . JE MO, TR R i AR [ S A Py s 1 A0 52 3 k4 o S 2
W AT XL DU B AR AL 9 AR RS By sz BIHE R . IR, KRk AR T SR A ik = ik
PUBEBTSE A9t e o T3 SE R 4 s 2 P S HAT G i Iy e HE R 8 UL e de 28 i 2B 1 X BT L
ML TR, O FE 2 T AE I AL B ST 3R 44 1 n] St A BRI BT U

T R E R RNRAIE WAL B L TR R

DT S b B A UE 4 2 B E B R A 3 PG I 8 0 R B D5 A vk 1 S At L P
1, BAAGYEN2EFEPRI IR B ZAE . R, KBILOR, REEN¥%E LEMNHE
SUE T 0350 R B R AR AT R R . T 2200 T2 A 0 6 IR B A B IE AR R AR 1 — A R )
BP “Hrubdi s BUmI A% . AR, WS H AR WS BRI R IEB R B, B
SRRSO FAE AL IR R . FERE T — A AR 0 AR U

(—) “HriEdE2E”: S5 0F AL 5T A X4

o ¥ B A 60 & 70 4R R TE T B B R R AL T S22k, Rl
X IR s o A, PR A NI ML IR R A & 5 TR R E R IR AW i s . IE 4
WA - FHEITE . CRIESE S AR T E S 50 ORI AR - RSO T NIE I CIEE 2= R
PP F g7, T

H®RE R, RS Ee P, UE W LA B IR R g R e A, i A — TR
2. TR A B A B R 2 S A AR A TR B R o AT DA e S A o R SR AR Ak TE TR T
M CBAT. Rid, FERNEBLTERMIRS T . A I HIDAE N AR D 2E H LS TAEH
X RIETE B R 7 ik MBI R IF TR R . SR, B, ST T AR R [ R B b 3 3 1 329
TEHR 2 E AL . AR 22 E AL I R BB E L FEE (law book), T J& & 1 A I Holk
T (awyers” book) ,  EAMHLER] . A% SR ARG FXHEVIHLI R ALIR R (Bl T 2%,
O PR SR B RL 2 0 & BB AR R, 1 ME DLk UE WAL BRI o L 08 A0 BEE SRR, MR B S
“EIREIEMARLE” BRI HSE B, X, APHMRIGE . — S RERIEEN. BEE
B R G878 R B Tl T AR A AR, 200 F 60 AEAR LS . 7E IR RR 2GR K R RN A4 ) 52 il ks # H
WM RN, CHUEIE AR RS A, DA R D 98 E B AL LR 2 AL AR R W B T

R X —ARIER H 1986 FHAE « SEEMAREN CHriEdE 2% . XHE B 7)) —
SCo FEIZSCT . SRR XTI E 60 AR AR IR TIE PR 1k 2 4 K AR B AR AR HEAT TOERG . MR B, HIE
it PV TE AE DA I T 0 D00 A T30 1) 950 3ol 2 A8 O — A DR TF Y o R 0 40, A B O A At i R A
i CCRIRUERINLER)) AR LB, LA RE, B DR, # AR LT g

(193 Peter Tillers and Eric D. Green (eds. ), Probability and Inference in the Law of Evidence: the Uses and Limits of
Bayesianism , Kluwer Academic Publishers, 1988, p. 277.
(20) David A. Schum, Evidential Foundations of Probabilistic Reasoning , John Wiley &. Sons, 1994, p. 7.
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R AN 52 B AL A U, T AR R AR AR S — R E RS E . B
WEARSE” BT FE G 1 SR A IR A SR PR 2 09 Rl LI AL

Aid s BTSRRI R BE— 2P R B E T X — A A R A SR E L 2 %3
& AR AL IE W R A ME R HE R )AL XA BN T — A S OIS . A
B G AE T “Hnkdis” X — AR AR BERIEI AT TE . b 2 5 B A X B AL E Y
WR? BT 60 FARM 70 A0 3¢ [H 22 56 TR e IH 8 T IEPLEL BT 5 i e i, AR
ZREFEX PSS AR R . BT E . R X —ARE R B 6
B SRR A B BB U, (HJE . X — AR TE & W BN T T 5 T A R B A 2
Bho C220 R0 . S 2 RESCT HACY . XAE A R AR T T 2 i LR . i
TERVEFEBF . “BriEdR" BB 2 X —FUE 58z 52 . 230 flfim T8 k" &
PR — TP R B R T AT 15 AE 45 7 ik AL BE Y F 52 e 4 2k

CHHEdE ST SR LT UL —E RE B i, TSR OR B L, R OT
X CBTESE AT AR AR 2 . RO . T SCULRE RS O Uk B AL B B BT 5 4R 4 — >
EHEZL LUK ] 35 UE W 09 SR 28 I Rk A 4 AR b 2R X 0y s T IX — X0 5 100 . BA% 32K
FNI A AR B — BRARAY . AR 1827 4F, ML EAE (RIEIESE 9 BIE 2L Al ) —BP X T
AT “ARAR” 5 “HRRRY, XXMl B sAESERT, 0 FEHI0 Ak,
ANATREGS 5 B PR B M S UK A IE RO R R PR B “ AR R, BESRFHRFHE LT
FARENA: fR8 T R DA R B —— F W A 06 b g A i, 20 K. X HLBTIE A CHEOR
RAR” EAREAMERRTE . W “ARER” WML T AT IE LR, 1913 4. gl
BLRAE (AL UEWIHLEE ) — 45 oo w35 IR B AL B A 1 2 55 R4 1T SR R AL D0 225 5 K 114 R A0
“UEBAPLEACER 1R UE Y L GR R NG B T PR K B A SE R AT AR B A ARG AR s i Al
RAE R 1 FATT I S5E B P BE R Pk i A ik 7 6280 AR X — AEAR R T
0 X F R E AR LE B A A AE RE Y X 2. i, TE AR FE X T . il kS Al g R
CERRART RBUC “BORER” . MRS SR A . R BTALE - I s TSR A MU ) J TR
PaJSUBR I R oy s o ERAN AT R . LT AR GR I B ST A R X A0 L B
B IR A N R 1 FIE R W] B BOR 4E BE T T 9 5 48 . BN SCT IS . (U SR IR R
0 ORFATERAE T — AR R B )T P R A R, B AR S SR AR AT R R ik 4 B3 ) e
RHBEITHRE . 2

BEH A ARBEFERITRA . JeR2AETE “BuEde A" SUSAS W I BT 19 SR MRk g . BR T HER 8
TE V) EUERT R R Z 80 2 AT K B OB i A R AR AT R 1A IE
PLEBFSE . EX—H 5T, FICTREH T “Hikde2” Xk w5 Nk R /0K 328
(D FHOCETE: (2 By, IR HERFE: (3 EEH B MIRA Ry 14 &2 8k it

[21] Richard Lempert, The New Evidence Scholarship: Analyzing the Process of Proof, 66 B. U. L. Rev. 439 (1986).

[22] See Roger C. Park and Michael J. Saks, Evidence Scholarship Reconsidered : Resultsof the Interdisciplinary Turn , 47
B.C. L. Rev. 949 (2006).

(23] See William Twining, Rethinking Evidence: Exploratory Essays, Cambridge University Press, 2006, p. 245.

(247 R FHRESCT X PIABITL Y 8] Z X R4 A7 . AT 2 Wai5| (50, William Twining 5. 55 48 TLLLF .

(25) ZWHi3l (51, William Twining 45, 45 48 T,

(26 [F B4, 55 14 5,

(27) ®i5| C23), William Twining 45, 45 21 71,

« 149 -



t

= F R 2012 &£ 4% 2

8

2 CERMORET ) Wh5e; (O M (5) WREM,. EIEWERE . Bilnd. 5%, B
FEF L AURE B2 s (6) DHIESE; (7)) Bk, iikER, BV %
EEG; (&) VLW Lo, Fcridds i, X—MEEAHER . By “HiEdEs” @
TEARSE R . 280 SORE I PR RE SR SR A | T i3 & 2% TR BBUAS [] 1) A 98 400 £ >k I Je X ik WY L
FBRAR R

() BESEUE P HUELAF 5T 0 32 B4y S

MHE COFHESE T ARG TIRZ ok A AR R S 5 b, &ML Bk R
HORGT . [ SETEMINLEOE R R CH ARSI B RE . Ak, BT A SRR A B
AHED G SCAH B AEEL A8 B T — W B 558 i g g el 5 T i T 3o R 0 1 ot 8L el 2 % Ak O
Gy, HUREXT HATSE 20 SCAE ML g %) 45

1. #E% 53E8] (probability and proof)

Sy R, — IR AT R s JHECA . A5k T ] IES B i, 29 X —
T WL 75 W) 5 Y U 3 1 . ARG R B e R R B A BIE Y A 3, it e b SR B ARy B
CREdE AR AL, RAEE AR AR, S E WOIR B ATAT IS E AT AN X
SRR PEAL o (R RIOR TS GG A 8 R 0 28 36 o X = 50 1) 5 SR AR B LR I . BT 20 i
g rhi s AT GG OGRS G T Oy I AE wl A W B A T REME . BESE 1970 4F CIEHE [F] — 1A
SE 8 DU 7 1) — SO e 3 DL SR AR 5 B X B O B R . — 37 LR DL 3B S i A 8
FrRBEED I . e E BRI AL ) R R N RFRIARIT R 51k ) 2 3 R0 A2 A AR
ZWFESSRX Gz . Hrb, F KRR AR VA IE B bz AT DL S O 2k 00 0 B FR A
“OUM AR A S A ST B DL 3 5 A AR WA TR oz TR AT R AR O DL B A g
T AT BABX G F e HEds 2" WF5E 0 T i .

e DU AR FE 07 5 DU PR BE 32 07 R i KR Z b, EE S HZ WAk - FF
RBZFENGI AT RT “ArREXL” 5 “BREL” 48, 1977 48, BIRXTAER =R “5
RME” H8CE ERY MR MRS TSR Xy, fEETE ROy R SRR, DL TR B
S VST N2/ R (R 7% (=3 N O I RS e e N S K (SR YT N Wl S T = =1 PN [ AW
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(293 W [¥] RIR « FEAg: (I2D5 ), BRuee, 3 (MC S E BB, AR AL 1957 4R, 56 73 T2,
[30] See L. Jonathan Cohen, The Probable and the Provable , Clarendon Press, 1977, pp. 49—120.
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+ 150 -



B AR AR . — A BRI TR UK

BRI . T WRA B UE AL, U 5 R S AR AT 532 B 1 S AEURD J )
TR, DEXT N 20 IR PR A FH I R I S S . s, 2
FRANC R RATHRBUR & 0 B HER SR AL T 78 0 A HERME N s (H2 . B XA 300 & SRR
B, MATTEITCRE R J1.” ©320 XF ik, fb i BEiE . “BEARIRATRE S Bt th B2t AL, WAt ARt
AN RGE BRI A g 27 580 TR, Al BT IR R X UE B 4 B Y ok R AT R A 3B A
FFT R R IR SR . TEYE 5 b ) SRR AR S [ R B R OC R

&2 0 Bk g 2 3 T e m) R B G AR RS A AL F S S 42 T — RO TR fE CBnEdE e B
MRLUG . BRSWIERZEHEWS: . B, 4E - W0 G558 M HE A IE 55 3Ll ) . 4R
el « ZIERLGEN QRN PNE « REFERN QEHRE. UK, WBME) %5
EAERES W SRSk iz
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4. PEEWISY (studies of discourse)

FeCT AR, N BRSBTS T UE I AN BAS BT A #4635 22 /0 ] LAGE ) 2]
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(323 {5l 43, John H. Wigmore 45, 45 3 BILIF .

(331 [A] .45, %5431,

(34) ZWLETs] (23), William Twining f5, 4 17 T,

(350 [ 45, 50 332 5L,

(363 See W. Lance Bennett, Martha S. Feldman, Reconstructing Reality in the Courtroom: Justice and Judgment in

American Culture , Rutgers University Press, 1981, p. 3.
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6. A VEIFYERL2% (integrated science of evidence)
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(373 Z L [26] MLAE - FRIUA E 40 (BEH 5RO IR —F o GO R A0 BB ). B ZE R, JERUR A R
#2006 AR, B 232 TWRAF .

(383 See Sol Azuelos — Atias, A Pragmatic Analysis of Legal Proofs of Criminal Intent, John Benjamins Publishing
Company, 2007.

[39) See Bernard Jackson, Law, Fact and Narrative Coherence , Deborah Charles Publications, 1988.

(403 W [£] 48 « HAN . (BBIEFT¥TI0), BEIHSE, RE B ReE 2007 R, 5 348 1T,

CALD [ fr3estk « JEAFmTZZ . GRANGIEIEI . AR Z IS Be S ), sk JLIL A%, W 55 BN A04E 2005 4R, 48 9 UL,

€423 —fiky . WIEHHEEL (abduction reasoning) J& 38 ¥ 2 & R Pr R e i iy, JJE, 2807 S8R b T o) 5 4 21
(plausible reasoning) . #EH#EFL (probative reasoning) . fREHEF (presumptive reasoning) ZF &, X L&A R
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(431 ZWHiG] 237, William Twining 45, &5 418 7,

(4473 Peter Tillers. Webs of Things in the Mind : A New Science of Evidence. 87 Mich. L. Rev. 1225 (1989).

+ 152 -



B AR AR . — A BRI TR UK

TE A8 A HE BRI DUAS 56 405 8 Dy B Al SR A5 25 18 A 2R 5 00 A Ae] 2 ) A0 552 B 0 3 e 3 [) 5C.0 19 1)
R, A IR Y B A S R 5k T DAEE T T AR Ae] DAUE S B O Al AT HE R A . S, fheBaE T
2D NASRRAR Z2 8 [6) 1 S2 Bt , R 1 DA UE A Dy B 5 AR PR HE R SR, 1994 & 1995 4F
], FFSCTAES S5 22 @RI RS, 54 AR L R AR 8Ok B A [ 2 B & 5K F S8 4%
2R [R] T I Y TE Al A HE R A T R R T — RV, AL LR, BEWFEES S HX
FREESTPERE T ok . Blan, JERIE o S4E FHF CUEdE . MR RERIY . L M A A IE R R
WH T 2004 IR . BUH A Bk ARG, e, B2E I, BEY. W,
WA BT DB LR S TE N AR R R L KA, SRR B T 22 R
BE A 0] A PR

7. NI 5iEM (artificial intelligence and proof)
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“NLERESUEN]” B AR S Ok B2 kw2 E M LM R E S 5HP., 1999
12 A FEPTET AP IR 5 Zm SO0 H O A SaE g A Sk, ok A AR AR
FHENIPRE T “ANTERESIEM” N FER) L EN . 2000 4£4 7, & e R 24007 B4
U T AL S AEIER” PR 2. X PTRBF I 23 i UR AR R B TE 22 o B 52 R0
Ty CRIEIEBI RSB LH . A BEAE D)~ BB« KRR W GIEAGE
W IR, ANLEEES M) Xk N LR RBTE wl e W b iy B TR TR . R B E AT T
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(453 See Peter Tillers, Introduction: A Personal Perspective on “Artificial Intelligence and Judicial Proof”, 22 Cardozo
Law Review 1365 (2001).

(467 WZEAH ., JeENEEEFH LT UM @ BT i85 fE £ 42, See Roger C. Park, Peter Tillers, Frederick C. Moss,
etc. » Bayes Wars Redivious— An Exchange » International Commentary on Evidence, Vol. 8 (2010).
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Abstract: The principles of judicial proof refer to the inherent laws and theories of the evidence
reasoning activities participated jointly by all subjects of proof. They aim to reveal the complex
interactive relationships among subjects of proof, means of proof and objects of proof in the course
of evidence reasoning. Without the thorough understanding of the principles of proof, we cannot
reach reliable conclusions by mixed masses of evidence. At present, Chinese scholars have not
paid close attention to the principles of proof yet, which has been attached on the research of
evidence law in the forms of experiences and skills. As a matter of fact, judicial proof depends not
only on perfect evidence law but also on scientific mechanism of fact — finding. Therefore, the
research of the principles of proof is of great importance for us to solve the present dilemma of
judicial proof.

The current significant turn of Anglo— American evidence scholarship, namely the rise of the
New Evidence Scholarship, has been largely ignored by Chinese scholars, whose research still
focuses on the Anglo— American evidence rules. In recent decades, Anglo— American scholars
have rediscovered Wigmore’s thoughts of science of judicial proof, and applied multidiscipline
methods, such as mathematics, logics, psychology and so on, to explore the principles of proof,
thus created a new interdisciplinary field. The main branches of NES include but are not limited to
probability and proof, chart method of analysis. psychology and evidence, studies of discourse,
legal argumentation and evidence, integrated science of evidence, artificial intelligence and proof,
etc. Although the achievement of NES should not be underestimated, there are several defects
within the research due to the background of adversary system and jury system.

The thoughts of NES have offered domestic scholars beneficial enlightenment for the
exploration of the principles of proof. However, we should critically absorb and draw lessons
from their research results according to our national conditions. The object of our research is the
reasoning mechanism in judicial proof, which is an area of interdiscipline. As a result of the
significant differences of epistemology tradition, litigation system and judicial structure between
the Anglo — American countries and China, we should choose a different path from Anglo —
American scholars.

Key Words: judicial proof, principles of proof, science of proof, New Evidence Scholarship
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