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Abstract: There was a common phenomenon of replacing the relatives to be punished in the
judicial activity of ancient China. There were such kinds as replacing father, mother, elder
brother, younger brother, husband, etc., showing the characteristics that the elders and men
were mainly replaced. The main reason of the request to replace the relatives to be punished was
the promotion of filial piety, righteousness, fraternal love, etc., also included the secondary
cause of chasing fame and oppressed by morality.

Although it”s common, the phenomenon of replacing the relatives to be punished was not
framed by the basic laws in ancient China. In most cases, it was handled flexibly in the form of
order issued by the ruler, which provided the ruler with great chances to decide whether to
execute the replacement or not, and led to many arguments between the ruler and his courtiers,
also among the courtiers. Although such arguments played a decisive role, the way to request was
also very important. The key to success was often the skills of words and deeds in the request.
Generally speaking, there were several skills that could make the request succeed such as having
both reason and filial piety, blending the sentiments and legal principle, catching the time and
space, smiling in the face, etc.

In order to avoid revenge that might occur owing to the permission of the replacement, rulers
had to take measures such as the order of migration and financial compensation and the injunction
to revenge. By those measures, not only the ruler realized his purpose of controlling the people,
but also the victims’ sentiments of revenge could be dissolved or held back to the largest extent.

The evaluation of the Confucian on the case of Zhigong was the ideological source of replacing
the relatives to be punished respected by the Confucian. Although it was almost in a dilemma for
the law enforcement, the replacement was unable to be avoided because the opposition cannot win
the permission, and the legal principle cannot win the moral principle.

Key Words: replacing the relatives to be punished, filial piety and fraternal love, argument of

sentiments and law
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