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Abstract: Due to the operative closure of the legal system and the constitutional constraints on
legitimate resources of law in legal decision making, public opinions could not be directly cited as
first— order warrant in legal justification. The typology of legitimate legal reasons shows that
public opinions have no normative force in justifying a legal consequence even if the court is
substantially influenced by them or they causally determine the consequence. In other words, they
are mere facts.

In easy (or ordinary) cases, however, public opinions might be treated as explanatory facts
and thus supplement legal justifications in weak judicial discretions. This is the ordinary role that
public opinions play in adjudication. They are the subsidiary reasons involved in the consequence
— oriented legal reasoning when the court adjudicates a specific case. Subsidiary reasons (or
explanatory facts) define or explain the actual spectrum of possible decisions but they neither
legitimate nor support legal decisions from the normative point of view.

On the other hand, in hard (or exceptional) cases involving legal loopholes and thus inviting
strong judicial discretions, public opinions might constitute substantial justifying reasons which
justify specific decisions if they are supported both by strong social propositions and constitutional
right norms (legal principles). These justifying reasons incorporate normative claims like “ought”
or “ought not,” but they are the products of legislative facts. These legislative facts via social
propositions constitute the basic justifications when the courts resort to judicial law making or
policy making.

The crucial process in the whole structure of applying public opinions in legal adjudication lies
in distinguishing ordinary circumstances from exceptional ones, subsidiary reasons from justifying
ones, and explanatory facts from legislative ones. In transitional China, with increasing diversity
and complexity, legal system needs to maintain a subtle balance between stability and flexibility as
well as universal justice and particular justice. A balance is also needed between subsidiary
reasons and justifying ones as well as explanatory facts and legislative ones when incorporating
public opinions in legal adjudication.

Key Words: public opinion, adjudication, subsidiary reason/explanatory fact, justifying reason/

legislative fact
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