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Abstract. “Ascertaining the Facts & Discerning between Right and Wrong” is one of the princi-
ples guiding the court mediation in the Chinese Civil Litigation Law, which is established to guar-
antee the impartiality of the court mediation. But nowadays, the principle is challenged severely
by the civil litigation theory and practice field and the voice to eliminate the principle is growing
louder.

However, the principle has profound theoretical foundations. The court mediation, which is
different in nature from conciliation, is one of the main patterns of the court executing its civil ju-
dicial authority. The legislature has provided that mediation and judgment are both the patterns
for the court to accomplish the tasks provided by the Civil Litigation Law. The parties’ expecta-
tion of justice, the mediation being based on judgment, mediation being part of the civil litigation
procedure, and the potential compulsory nature implied in the system of the unification of media-
tion and judgment have provided sufficient theoretical foundations for this principle.

This principle is also supported by sufficient practical foundations. Only by conforming to
this principle, can the court mediation be correctly directed and the result of the mediation be
impartial and acceptable. Otherwise, the court mediation will be deviated from the right way and
as a result, opportunist and unprincipled mediation will prevail. The history has proved repeated-
ly this conclusion from the Revolutionary Base Area mediation system to the current mediation
system.

In litigation practice, the courts have mediated successfully certain types of cases and even
those cases in which the facts cannot be ascertained, and some courts have adopted interim filing
mediation. But these phenomena cannot constitute the reasons to negate or eliminate this princi-
ple. So far as the court mediation is not deconstructed and rebuilt into conciliation in civil litiga-
tion, the principle should still be insisted on in order to guarantee the impartiality of the
court mediation.

Key Words: court mediation, to ascertain the facts, to discern between right and wrong, trial act,

judicial justice
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