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CHIF “ 4R 35567 (17 USC 1201 (a) (3) (B)) . JRKHMRALIE SR 10 4% %€ LI R — B H RIS IE B2~ —Fh iz
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{73 MAI Systems Co. , v. Peak Computer Inc. , 991 F.2d 511, 513 (9th Cir, 1993). 3&EAG 2=HWIILEA N, “ZH”
—i O AR TAIEE X —&y) & X, Wid KR EH T AN A s B IG A6, X2 “wa AR m ik
47, See Trotter Hardy, Computer RAM “Copies”: A Hit or a Myth? Historical Perspectives on Caching as a Micro-
cosm of Current Copyright Concerns, 22 University of Dayton Law Review 423, 455 (1997).

{81 Commission of the European Communities, Commission Staff Working Document, Report to the Council, the European
Parliament and the Economic and Social Committee on the application of Directive 2001/29/EC on the harmonisation of
certain aspects of copyright and related rights in the information society, 30. 11. 2007, SEC (2007) 1556, p. 7.
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(123 Sony v. Owen, [2002] EWHC 45, para.8; Sony v. Ball, [2004] All ER (D) 334 (Jul) para. 7.

(133 Sony v. Ball, [2004] All ER (D) 334 (Jul) para.13.

(14 ZHE . (PR IREE P R ERR I BT ), R R AL 2011 4R, % 45 TTLAT.

153 WIPO, Doc. CRNR/DC/4, Basic Proposal for the Substantive Provisions of the Treaty on Certain Questions Concern-
ing the Protection of Literary and Artistic Works to be considered by the Diplomatic Conference (1996), Article 7.

€163 [ Eglscfk, 5 7.05 B,

A7) BHEER TSR SARARLEHRET GERHER) 87 FWPmE U & NRAWELFIER, KAFZN
FHDEAER (EREREE) 5B 7 %, REMESHMA &R, WHARRERAN GERHEZRE) 57 %8 LM (&
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NSRS T S L, E SR A s AL BRI S 40 . AR NIE R R IR S (R S A A R
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EREHAT AN LA PR, 2 WA 2WE —~ EE 2 aiid s (WIPO Doe. CRNR/DC/102,
Summary Minutes, Main Committee I, para. 275, 274, 257, 263, 295) L A dF ¥ 4 F #3611 &1 (WIPO Doc.
CRNR/DC/56, Amendment to Articles 7, 10, 13 and 14 of Draft Treaty No. 1, pp. 1 —2. para. 1),

C183 PR A 32 0 Bl iR 5 2R BATAG (19 UL IR IR ) X e dis s« I RS2 . %0 W 1 — [ i
FE S AL B B OF T By . R O G B A T s i e O T S 7 32 A2 R AR X — S () BT, See Attorney — General’ s
Department and the Department of Communications and the Arts of Australia: Copyright Reform and the Digital Agenda, note
3.41 (1997).
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102, Summary Minutes, Main Committee 1, para. 1151), 7EFfJG#EATHI SRS, XX — EZR GBS 2K E =
Wi iz CBUEAE YT ML 2RO RS A E IR E EAT T IR AR A 51 MR AT BCEAE . 5
AMREA R 30 MR FEA . S WAL WK LWAC % (WIPO Doe. CRNR/DC/101, Summary Minutes,
Plenary, para. 497).,
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[21] Attorney— General’s Department and the Department of Communications and the Arts of Australia: Copyright Reform
and the Digital Agenda, note 3. 42(1997); FFUT . (EIER _E A MUBU A AR D) . BB BUR E 4 CHIRF=RUSCAD
514, P EBOE R AL 1999 4FERR . 55 85 BT,
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Abstract: To implement WIPO Copyright Treaty, China and many other countries have amended
the copyright law to protect both the “access control measures” which restrict unauthorized access
to literal, artistic works or computer programs, and the “copyright protection measures” which
prevent unauthorized reproduction, transmission or other infringing activities. The protection of
the “copyright protection measures” by the copyright law is easy to be justified since this type of
technological measure is a means to protect copyrights. However, unauthorized access to copy-
righted works, including reading or watching pirated novels or movies, does not infringe the copy-
right, so the effect of the “access control measures” is not to protect copyrights. Therefore, the
justification for protecting the “access control measures” by the copyright law becomes a highly
controversial issue.

One explanation bases the justification on the view that the “access control measures” can
directly protect the exclusive right of reproduction by restricting temporary copying and the so—
called exclusive “right of access” by restricting unauthorized access to works. This explanation is
not well grounded since the “access control measures” cannot protect the right of reproduction in a
country such as China where the temporary copying is not covered by the right of reproduction,
and the hypothetical “right of access” does not actually exist in the copyright law. Another argu-
ment is that the “access control measures” have the effect of indirectly preventing copyright
infringement by restricting access to works. But the fact is that only very limited number of
“access control measures” can protect copyrights indirectly.

This paper proposes that the justification for the copyright law to protect the “access control
measures” arises from the fact that the measures can safeguard copyright owners’ legitimate inter-
ests recognized by the copyright law, i. e. , to receive financial benefit from others’ exploitation of
the works. In accordance with this theory, if an “access control measure” does not safeguard such
legitimate interests, it should not be protected by copyright law.

Key Words: technological measure, access control measure, copyright protection measure, right

of access
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