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Shs BIMERAFIMAE SEB, MAGFE BRSO WA KRN0, S0F R T X —

* JURUR AR AR B R B .
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L1 Friedrich Kiibler, Gesellschaftsrecht, 5. Aufl., 1998, § 1 III 1.
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A E R — 2 p ., ETRRA R BB (1935 4F) fEZ= (A0 o 82 Rl 7e
Z A, B, C a2 ECAY L& 50 = 25 ¢ 25, 1937 452, [ C IRERE . SEPREiAT /Y R 43 B L 1) 2
50 :37.5:12.5, H 1940 P, 23 N SLPRUAT I 40 Be b A R %% Sy 35 ¢ 35 ¢+ 30, & 1954
L AR (C LA BEkR AN D) R & ] 2] 5 AR 0 2 Be be i) B, 8 3 MR (B gk
RN R4, 5 ER AR AT T JLAERY 35 ¢ 35 ¢ 30 BYSPIC KL ) . R I S AR v v BE A
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(21 Gotz Hueck, Gesellschaftsrecht, 19. Aufl. , 1998, § 1.

{37 Karsten Schmidt, Gesellschaftsrecht, 4. Aufl. , Carl Heymanns Verlag, 2002, S, 4.

C4) MIEFEMRL, EARAF T, BARPSHE L T ILAI7E /T L m M7 (D PR A B FF IR A
SRR SR (2) MEAFRZEEEARMAL; 3 MEBSIHR2EBAESAANKBRMER LR D
W E ETR T A R BB B0 H I s (5D B JB AR X 28 Rl 55 5 A B I [] B JHG S 75 T LA S Al 555 (6) g s — fL B
ZOIRARERAF JRARS) RBAR ;s (7 BiE SN (8) & AR 4 W i R B . See Robert B.
Thompson, O’ Neal and Thompson’s Close Corporations and LLCs, Thomson/West, 2005, pp.5—6 ff.

(5] XJEfE% Paul L. Davies fffER) 4325, See Davies. Gower and Davies’ Principles of Modern Company Law, 8" ed. ,
Sweet & Maxwell, 2008, pp. 677—680.

(67 WEEEFEAEMAHE ., See Re Home Treat Ltd. [1991] BCLC 705.

C73 §i5l 53, Davies 45, #5375 71,

(81 BGH NJW 1966,826; Hjg| [3), Karsten Schmidt 45, %5 91 i,
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AR BT P R AGE NIT L, SO A& AR N RS . TR Y AR N Z ] A AR
FXFR, B RELERANZBEAERLRT”, 0 R, T3 AL TR, AL
PR, A B AR BIp IS T R S MR ZH LRI, X 28 W) R AR AR R T

RS B, 0T (55 BORPMIAT RO B G HI 9] /& Russell v. Northern Bank Devel-
opment Corporation Ltd. t1J %, Z%Eh, 7E—TAR REEKRAS MY E: REPHl
BB EE, AR URERE) AGRE L7 H SRS 3 B /A A . 5ok, 2 s AT
TR 2 RIS g e 000, o X 4R i

&R = BRI B B TS IE R . R TR kS BiRR] BB, fERISR R, BB G
f R T AR AR S (R 2 " E RS0 (193 B, B2 TR0 24 B/l R AERLUTT S
B 2 ISR At 8 73 I A PR b J0T R i 1 ek, PRI ATS % IBOAR B 0 i s AE A5 0 HA I AR A i
Y EEE, HRARIEES, RS TUSSE ORES, EEIFRBIEES, Ak aERI bR
BT BRI AR o C8) FEJS S ML R, BB S AR IR T —

MR, WOERFPYERGT C T RE, Blans ml AR PRI, g A E N BE B E AR A SR S BR B
TR RS . Wn#E Exeter City AFC Ltd. v. Football Conference Ltd. (147 —Z2dh, Wil g

C90 BPAZUM 5 & R MAAE AR ik —5 (ETR) MR FAAWRREELS., disl @, FERMERNZE
SEREE AR GRARR, BERAR) SART (GRALAFRYGH AN, Sl BR 6 e mmRx SR AG YR
I WA (SIBBAR . (ARZESD), &SHHE B E 2006 28, 5 171 70, o8RRI, —Jrim,
WER P R & A A AR B, AR S S IR XA s 55—, YR b, mRAEE -, B
fig A shxf TR M = NRAER . HRA NG 94T R FAE T LR R R R A B2, mit—k, k49
WHMHRGEFMEIFEARY XS SR, @A R L)Y, o E AR KSR 2009 5, 45 117 51,

(103 [ k5, BMAERB. 5171 7T,

1123 [1992] 3 All ER 161.

C123 ARG Y 32 [ 1985 4E 2 Al VLSS 121 45 LA J Table A 55 32 %, 23 I WT LA LA S e i 5 4 %

(13] Thomas et al. , The Law and Practice of Shareholders’ Agreements, 3" ed. , LexisNexis, 2009, pp. 55 ff.

(143 [2004] EWHC 2304 (Ch); [2004] 4 All ER 1179.
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AU AU AT 43 1 (LR 43 T B AR M. AU HE . B S AL 6 %5 AR 1) 1 4 0k 46
HEHS A 2 Je Rk . C20

£ 1934 4F McQuade v. Stoneham @21 — &, /NEZR Z — McQuade F 1919 4F i) KR
Stoneham A T 5 Jr R FEIT MMM AFIZ A v (&R 43 Ay o 5 MG R, McQuade & F Stoneham )
Loy b — AL AR B BRI, MR L, AR 2 McQuade Sy 3555, [A] I 20 ) AT fiy 2O W 55 22
B, H ¥ 7500 EoC. MMZYE ., & T AUS R B 1R McQuade 143 35 BT A% S U 55 28 LA A
Lo FIARIZ L, WERBA 2R BAR W — B m &, W55 3 Hi A L & AR 8 Ak, T H (R
A AR N EATART JE LA A B i T BN BOARACRI AT . 1928 4F, A FlEER T McQuade W 55 2
FEBS , JER B AR T HE R MK, McQuade B EIFZ R KA Stoneham JE 2,

MR B A TS RYTE K . IR E T T RS R S R A AHEZE PR T
SAERGI, Yo HHM . A RS, B R TR . K T UL B T A A, (22
B A1 B v SR 3 9 A BE Il . 2R 29 7 J2 1% MeQuade jRE B 85T 5 Hh B8 AR HiT 2 2
— . BRI RAE MR S, B Stoneham AT LR T — K R 48— K. 5% 24 91 515 Me-
Quade FHE W FHEAAIE". 230 % HREEIRAR T B AL A RRRM:, 35840 f kA H e

€153 di5l (133, Thomas %45, %558 BULLF . WM i AYJE . MM A RMAA, EEEE L, BARZOREREST
AR B BOE IR ALK . W S BNEBE M SR, ARMBOL R, RS W R T A 2 Sk BT T e R A
B, LA — DI AT B RARWAT R, S R e R AR AR Ry N, E AR AL
AR R NTE R R B, HSefE LT . e ET DRE g RA RS A IT. MK, 7843 Nl R
R A EERARA KRS RRR)E . ST IPRBEATE LS B, 2% e 30 3 A X — T4 28 w3 1 TC AT ff 8O0 1) e 130 4% 11
BiBE. B 5 SBCAR BB AR O H A B AR R 5 A BT . S IR . (R Tk b A BOR MR SR Z 5D
HH R 2009 EM A8 30, 5 30 L,

(167 XFSEEE LIRAR P CH E A, 775 Wik 30 ORR B BGH RIS ) . GEBHIGE) 2010 R4 6 1,

(173 Harwell Wells, The Rise of the Close Corporation and the Making of Corporation Law, 5 Berkeley Bus. L. J. 263,
298 (Fn. 237) (2008).

(181 —AHEEHAIE West v. Camden . XTIZETEMMFA S IATT] (16, K=,

(197 FEX — WA A w) B AN BOZR ) 6 FAE R AR £ b 3R A B b 2k Sr 28 U0 55 0 0 1) B 030, 43 07 JBG A 48 % A e AR £
e BRI A A 9 28 W R 2 A7 BB EEAL Y 55 .

£20] Richard V. Ehrick, Separationof the Voting Power from Legal and Bene ficial Ownership of Corporate Stock (Com-
ment) , 47 Mich. L. Rev. 547, 549 (1919); Notes, The Validity of Stockholders Voting Agreements in Illinois, 3 U.
Chi. L. Rev. 640, 642 (1936); Notes, The Irrevocable Proxy and Voting Control of Small Business Corporations, 98
U. Pa. L. Rev. 401 (1950).

£213 263 N.Y. 323, 189 N. E. 234 (1934).

(223 Decisions: Validity of Contract between Shareholders of “Close” Corporation to Control Discretion of Directors, 36
Colum. L. Rev. 836, 837 —838 (1936); John E. Meck, Jr., Employment of Corporate Executives by Majority
Stockholders, A7 Yale L.J. 1079, 1088—1090 (1938). 7&J5—f S FE 1, Meck it #i [ 1936 4F ) — IR WA R il 3
KT IR Bk S i $) P . Hayden v. Beane, 199 N. E. 755 (Mass. 1936), fEZFEH . AN MNA KB,
AT A AR TA R o i A 0B 26 O o AT A E) B ROR I R R 2. R AN 5 A ) A SR B 3

(233 [3] 2258 « IR B 50, FHER « AR (ARIEMAETTEEM), skatfh. B RO, Jbat R4 Ak 2005
AR, 47 266 TT,
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o T 1) 5 S 8 R S AR R T () S 55 Ak b o T DR R B AR A A B SR .
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BEE B 0, 2O T IRAR WM SURIU 1 R AR IA C2T0 i I I e 2 A S BT A
TERF R T A L. BEA A 140 R ME (BRAFE SIS Al E AR A W ALE . &0 (L4
PN A 2R S BN i S S AT ) . 2 350 AW RLE T BISh, R P8O W R BER
Z 1) 5% F BR ) o AR A AR Wl B IR O A SV 2 R 2 BR A A T 62
F. HARA Y F AR RRBR . BE S I LR 28 EEA T &
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(o HM €300

(243 {75l 4], Robert B. Thompson 45, &5 5—25 5,

(25) Ringling v. Ringling Bros. —Barnum &. Bailey Combined Shows, Inc. , 29 Del. Ch. 610, 53 A. 2d 441 (Sup. Ct. 1947).

(261 Abram Chayes, Madame Wagner and the Close Corporation, 73 Harv. L. Rev. 1532, 1541 (1960).

(277 See e. g. Bernard Goldstone, Validity of Stockholders’ Voting Control Agreement (Comment), 47 Mich. L. Rev. 580
(1948) ; Hornstein, Stockholders Agreements in the Closely Held Corporation, 59 Yale L. J. 1040, 1056 (1950).

(281 Welch et al. . Folk on the Delaware General Corporation Law , Aspen Publishers, 2010, pp. 1012 ff. tt4b, 35 Ebr#E
AN EN A R, WIRIESE 7,32 5% (oo B A SHUE B BAR Z BB sL, FETRAR S AR Z A %)
AR T EIRAE I . BT Z AT ARR M2 ) AR IR IR AR PRI AL, TR A LSl R SRR R, e R
TAHYEZHIAHER . G 25 7. 32 ZRMBUEA B T M ARG TR 9537 oA w) e 588 MU AT Oy 19 A ok 42
BEFE A3 1 THH - - AR H IR T AR I A I, R & RN 2 A T SR B AT i 25
LA, ARHSRRE, AR, A, ER, ARZEEAMITE KR " Changes in the Revised Model Busi-
ness Corporation Act — Amendments Pertaining to Closely Held Corporations : A Report of the Committee on Corporate
Laws, 46 Bus. Law. 297, 302 (1990—1991).

(293 RIESE A . TELL PR B AT N Bt T By B0 b . A R U BUE % 2 2R IRAR LRI . ARk, B2y
TRy, FE—SR B, OO R HBRSIBRBAT AP 2 5 A TE 1 A A R U R IR 22 ) Y B
WA Ll A SR SZ PR AT . BTS] (4. Robert B. Thompson 45, 45 5—177 WL T,

£30] Frank H. Easterbrook et al., Corporations and Agency Costs, 38 Stan. L. Rev. 271, 281 (1986).
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(313 BGHZ 29, 385, 389 {f. ; Hoffmann—Becking, Der Einflug schuldrechtlicher Gesellschaftervereinbarungen auf die Re-
chtsbeziehungen in der Kapitalgesellschaft, ZGR 1994, 442, 446 f.

(32 BGH NJW 1983, 1910; 1987, 1890; 5| (3], Karsten Schmidt 45, £ 94 ¥,

(331 Seibt, in: Schmidt/Lutter, Aktiengesetz Kommentar, Verlag Dr. Otto Schmidt, 2008, § 23 Rn. 68; Zollner, in:
Henze/ Timm/Westermann (Hrsg. ), Gesellschaftsrecht, RWS— Forum 8, 1995, S. 113 ff. ; Kleindiek, in; Lutter/
Hommelhoff, GmbH— Gesetz Kommentar, 2009, § 38 Rn. 15.

(343 Hiffer, in: GmbH GroBkommentar, 2006, § 47 Rn. 84. X4, Andreas Pentz iAWy, W HRBFFFHREE B ARA R X
SN, R ARG, REAEMEZBIR. Pentz, in MiKo, 2008, AktG, § 23 Rn. 194 {f,

035 WM& . EMTAFAERRE AL, o628 RIS E R BAR Y CT EHE MG A AT, XRRARP Y
MR B, M) 2. #i5l (43, Robert B. Thompson f5, £ 5—8 LT,

(36] Ronald Coase, The Nature of the Firm , 4 Economica 386 (1937) ; Melvin A. Eisenberg, The Conception That the Cor-
poration is a Nexus of Contracts, and the Dual Nature of the Firm, 24 J. Corp. L. 819, 829 (1999).
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RIS . — VLR RN & AT AR AT A WE AR, —F M Ak R ER T, 75—k, WaKkEatk Am
WG, AR LS B R TAON B G AN NRER T 75— B &K BT AR I 524 3 At
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Abstract: Business associations operate through organizational rules in the process of internal deci-
sion—making and external obligation— performing or liability — undertaking. This paper concen-
trates on the functions and limits of organizational rules, especially their relationship with the
contracts among members of the association or between the members and the association.

The nature of organizational rules lies in the functions of business associations. Firstly, with
the help of organizational rules, business association acquires its personality. Organizational rules
guarantee the association’s independence by protecting it from the intervention of its members. If
the members do not perform their obligations such as capital contribution, the association can sue
for their performance. Meanwhile, since the members and the association are both independent
persons, the association has no right to impose limitations on the transfer of shares between mem-
bers or to an outside acquirer either. Secondly, organizational rules can also be viewed as the rules
for collective decision — making. They set out a framework for further negotiation among the
members and are more efficient compared to the “case for case” decision—making. Thirdly, or-
ganizational rules serve the function of maintaining the independent property right of the associa-
tion. Business association law in this context is a branch of property law. This also explains why
the organizational rules apply once the business association enters into transactions with third par-
ties and why the organizational rules, instead of contracts among members, should apply when
the creditors’ rights are at stake.

Key Words: organizational rule, member contract, bylaw, share transfer, derivative suit
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