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Abstract: Judicature is a complex process in which judges need to construct adjudicative norms
when facing difficult and complicated cases. There are two kinds of adjudicative norms. One is the
adjudicative norms directly cited by judges. At this point, judges could cite the legal norms, or
the customary norms (folk law), the jurisprudence or the other social norms when authorized by
law. The other is the adjudicative norms constructed by judges. As to the relationship between
folk law and adjudicative norms, it is in the narrow sense, that is, judges construct the adjudica-
tive methods and norms under the spirit and principle of law by using their experience, intuition
and rationality when they face the complex or difficult cases and could not apply the state law,
legal doctrines, or other social norms directly.

Being one kind of social norms, the folk law could be directly cited by judges as adjudicative
norms and also could be applied by judges as primary material to construct the adjudicative norms.
Whether folk law can be directly cited by judges as adjudicative norms depends on whether the
legal norms are exhausted and whether it is authorized by law. Moreover, the parties should
choose and accept the folk law and judges should give reasons for their direct citation. Still, such
citation is limited in specific space and time, and also depends on the nature and function of folk
law. When the folk law is used as primary material to construct the adjudicative norms, judges
should take the responsibility of reasoning, be more creative, and take full account of the main
parties and other social acceptability. Such construction is the creation of new law to provide guid-
ing paradigm for precedent.

Without a doubt, the folk law and the state law are pair of complementary but also competing
and contradictory normal types. Therefore, if the folk law is invalid or expired, cannot allocate
rights and duties, violate the spirit and principle of law, or is against civilization or humanity, it
could not be cited as adjudicative norms or used as primary material to construct adjudicative
norms.

Key Words: folk law, adjudicative norm, the citation of adjudicative norm, the construction of

adjudicative norm

« 181 -





