i

A% S 10 L S48 A 47 2 i

MEEEEF 35 AME 4l FHAE LR

AL R IR

NERE: AARAGHEAB AR BEIRNALELLX R EAREE, R £
B MEABEE, RYBALG, KBEEH B FALH T A, ENEM
BETEES 4 FATHEFR, BAEEFTEEROGBRPERES TH TR A BOR
o AABAI AR BRE RS RA], HE PTG BRARA TR M AP EF: AR
AXETAROHORA, FEREASOIY; TERPELLZOBEERGRH, F&
R LBRAHGRY, REFEERG SRR, RILTHEH R EZEFG R0
AR ERZAL S,

XEHE: AARA Thad BEER

T8 AL AR B AT 3 2 AT HX AU A BRI A PR, — R AR, RSB R
WE AT AT ZAE . RN, REXR AT A5 &k AT, — 2 SR
il BPEIE B L B HAR RIS R, AR AT S8k L8 HARFIXT G, T ASBEA B fie B . 2 A AR
KRR EEMEFIRG Z— (U ERAATEREIRAE . AR R AT R T LA EEA KR R . U
% AR 9 T7 2RAT AT R ek P A Ak

IR AL Tk T AL RE A AU AT A FRA X I S R X A T 8 52 o BR A O A S 42T
BERg . X FABTIRUL, AP E Z MR S R 2 ). ARH ANt R AR S A AR
ML Z N, Bk B S8 228 I AU AT B ESR A BT X S AR 1) BR ) A 78 73 1 B
Hio X FARME . WERHATHTERARATEE Z 5. BT LA d N SRR AT . HHN A%
FEARKOR B PRI . AU R LABE IS BRI AT s WPRAEFEARATE B Z N . BAR AR Al LA A
BIR ] o ELRA 25T H A I A I 5 H

e SETE R R s TR X S ARURI (1 RS RIS 28 5 o (1 0 ] S8 0 20 — 3 1) 44 PR R R i

xR U K 2 B 2 B R B
ACH 2010 AEEBEFMAXH B EZFETRHAE “SEARRF O MEHR SRS BRETR”  HHMES:
10YJC820024) HyMY BB L MR o 15 & RN BT 2% . KR B0IR . £ St Bl BUR I 48 T i 48 a1, I8 i # e oK
FEOEF B RAERRE KL RER DA BOE.
C1J See Robert Alexy. A Theory of Constitutional Rights, trans, J. Rivers. Oxford University Press, 2002, p. 349.



= FEHR 2011 &% 1 #

T SRR AR HER 5 A5 SCHRE X4 AHI AN A B 5026 . FEARAAAE — D B
PRI AR SR T — AR R T U A UM R XS 23 BT i R {H 5 R AR
R 4 SO0 22 K7 9 BIR i 52 2 2 T AR ) 7 2 A B0 30 A 3t 2 70 TR P 38 % R A B 9 A [ i A e
57 ARSCHIRZ AT AU+ J 100 2% TR A ASUR B4 O 47 i JEE O AN I 0 28 0 19+ 98 06 o % 8 B A A
AR OR3P R B2 B o T A AR . PR X AU B R p R . BB T 8 B A AR A
[T A I 28 53« WA B BEABURR UL . ARy B9AT 08 75 2548 1 870 B9 B s X 52 PR 47 1 B2 O Y
FEARRANM G - AR AT 252 A R Bl . X AE UL, Bl A AU O 4 A B A 1
s AT R AR A DL /D

AP IR A R, R E RS 35 FMEMFIE H A 41 FZH0E I B A XXM
T AS O] DR B0 2 1 LU A R 408 e Ml B A A ST % il . TR USRI SR ik 2E R R VR LB A 5
1A TR S8 T JEA I B A OGTE S A — . C 20 FRIEE M 0 JE L5 41 20 00E 19 M B AUIN 2
B AT B B s D R SR R TR G ik B IEAL. ©30 ARSCA . EIESE 35 & H Ik
A H SR A1 S5 B AU BE SO A, BLVETT SR e 22 5% . Bk X B R R R v T
e A . P 2 BT 0 M AL IR o A0 7 5 S R A ) ) B S AL e R T R A T
il 7 0 B 32 B p S Wy A R BRI O N T IRE . BLTR S A A S U G
“FIEHEBT AT

— . BEIE AR A SR M5B ik o ]

2009 4F 11 A 16 H . g iy iy B AR R BRI T 30048 BRAT BOPGE B KAl (O FAE 2k
T Y L P A5 1 A A R B T R WA R B AR AT O R IE E ) ZE EAR . O TR AR, S
ERIE AT RINGE 5E . BE— PRI BRI T T A IR BT AR BE PR o DR £ 2 i 9 [ A 4% 1k i
A MR ARG A A PR E TAAT . 2R il N A Y . MY AL G Ak
M N BB . BT AR S B MR ANAT KRB SLACHE. Sl A, WIE . . EES
AR IR TR A IR TR . AT AL AR AR Al AL RIS B B A A
f@ARifs . SYNAE 2009 4F 12 A 10 HAT2# A 1T PrER 52587,

WL SCIRTRNT 5 B AR A 45 o [ A3 3 A A — BlolA% . MR R i BRAE S W ). (g
Y Pk i) ) XM A R . BRI R TR . O B TR Z S . B O i SR
s O AATE A SO B R R R A B R A . 7R 1919 4R TP BT m . 6 e
O Z0 o 2% [ 2 A TR TS O HAS S o5 L AR 9 05 AN — 5 10 1984 4F [ PRI R 2448 H R AT H Y
SN REGET BRE I R O AT R . RS K, MR S 2 TR S, O ) AR Y
BRI, MR, TR RRERMEGA WG R E L . B TR B AR TR R R
HMER . MXAER. RN ERE)E TEL LN “Sik7. ft5 2. BEAS A, HAN
BEET CH®Rs BEETEREAL mERRE TREA N,

FEASAE R, BRI A CH T A5 JORMR IR, B 2R F A S . S8 A B g n) L
RIBMF L ERIEEE S R0 WK AT DU B iR Z A T ARk st &, M E B

L2] See Margo Pave, Public Employees and the First Amendment Petition Clause, 90 Nw. U. L. Rev. 304,307 (1995).

030 Nkl AEEIX AR “WE A JEA B3 LT 8 Y TS B 5% LT B IEAL. whRIT S . (Bl
BUETE) s o N R AL 2004 AFAR 2R 405 BT, B2 AR R U B0 S8 150 41 S8 AURIRR T IEAL .
B TR CGEEF), WHRKFE L 2008 4£, 4% 220 5T,

40 Benike. BRWIJES . (0T Hikim ), & bksosl it 1990 40, 46 80 1T,



FEARAA AT A AR AR

AR [E] T3 F e N AR . YR E R, BT EEESS IR Ew, & E IR
B H R T A5 (k2505 X TRiE R, B IEmM RS Iemre b, Rtz shr HAbIE
SABTE L VFZ2H . G, M F e I X BN AT o 5 B 58 N A W BUMAT AL . XS
WH B TR ESF R, RMER R T A%l REEELERRBIX SR AER
ffil (content—based restriction) TGP PN AR H| (content neutral restriction), X fif # 14 B¢ 2 i
e ks s, X g # kb R T AE R A, OO

AR BRUENEINE R “FIR” R — DWW G0 RAT A0 o M A& R R . 2k
WS AN IAE “Fie” — WA LSS, “F5ie” — i ORI 7E G By 22 .
WAEF . BRI LIy =R 8. (D @) . SRR R LM N A, b T e ®ERE
i, ZPSCE, W2/ /R ER. (2 RIRFEMEE. 053 A0TSR .
Mg BB, KA AT S S N L ALIEHRBNSESE . (3) SRIBX BURMAT iAW . Bl = 4 B
HITHTEEAT “BOh A" BOER . ARIRS S “94 5 REARZIW A, R HFRIT”, B A B iE
HEE CMEREETRIE, WERIR G HAE . X SEPR B ARIA TR SR YRAT S 1 AN AL

R =R IR e E BRI . X TR TS . S E RSk B TR 1976
HERHHMATEES 1 BIERNUEZA, B8 7 HERBEEZENRY . “Bi 51’ (commercial
speech)” [R M BRy — A SE A2 AR ST A F a2 5. C60 Bk S R SR TR E A 35 &
MAERNFIR? REAEEXS S SHEMER, O7) RT E8, & ERSTR AR il 4 1
AR, I8 E) 1993 42 E R IB BB B i SL T T A U A AR, T AE T 3 4 5% BR
BN R i B A A, R AT LA O Bk T R T OB 35 R E X EE IR, &K
IR SR AR . ZITCREMAY B E S 35 KRR X BRI . RIBXBUNAT AW AR EE .
BERRLIEEESS 35 R B X B F IR, (Bl T8 FEEXNBUNAT A PE, I &P 41 &
WB AR A LA . VPR XMEAR 2 th SR AT . B DA RAGHEPPAT W] I 45 5 S8 658 35 450 41
SIA B A, X AEIE L ERREIR A A . X TR A A AL, 8 E IS R T — R
I O8O0 HEPER F I —F . MIFMF MR RE TR S — B R. Fi. X FREX
BURAT AN R T 5 HON M0 B R4 41 %, IdESS 35 A%,

ANV M 2 A5 PR AN [ A 2 T 4 A A SBR[ 2k, B0 IR T BE A AUR A A7 T, o > DR
EEE. SEICRE . SEARAANEAT HAMER S, TCige F it A e 2 W EA, WHAEKRE Y
N LA FEAT AT (] o ATl . AT A3 DA AT Jr 3 25 36 2R HW ok . 56 R0 B 0 o v vk B 1Y
S Z AR B AR LA L 20T 0 $e 2 i 3505 R A S i iy —Fh oy 2. AT AT AL ERAS RE K
5 2 A 38 AN T 76 A0 29 B AR 3 1) 28 e e i B 2R AT AR S AR R F I A — oL, £9)
H ks & m T 28 . w0 A hIR A B AATE . W KIA . BRIEE T AT GBI B R 45 2 th T
BN e TS BB S Bl T B EAE S 58 B RB S AR i A B . B TES: B, BUM A BURE
SR BT 45 . X EE B2 HORST Z rfE . JE1E50 26 Z5 MLE - [ DR P R E5 38 A 1% B0 55 /0 A 2 3R
Bi. Biibim Qe MM A FE . M7 HURSE 59 A% IR RGO ME S Hl 7 BRI ERALZ

[57 See Martin H. Redish, The Content Distinction in First Amendment Analysis, 34 Stan. L. Rev. 113 (1981). 551 = )
&, BTN EFRIEAMEEAE FIEA S AMYRMRE, EEAEEEHET T REEZE LT FIRNENM
il s M BEEXEHHEERPEREN, MAERMEEE R . See Geoffrey R. Stone, Content Regulation and the
First Amendment , 25 Wm. & Mary L. Rev. 189,197 (1983).

(637 See Kathleen M. Sullivan & Gerald Gunther, Constitutional Law . 14th ed. , The Foundation Press, 2001, p. 1121.

C70 WM. (B EI AR REEFEE), GLIFTEFBEFR) 2009 455 4 31,

(8] Z LKA (LARRI MMM M), =55 20E L 2008 4E/L. 55 147 L.

£93 Coxv. Louisiana, 379 U.S. 536 (1965).
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— o CLOT I SR A PR R AT I T N AR O A 0 R 4R . X T BN R B AT I T R T M N A
Xt A AN TCIF AL o G, ik BE W IA BN T R 2 337 B ) 58 Wi A7 AU 18 Y O 3k
FriRf, HU

SRR RULE T il B LS i 22 10 H 0. BRI T A SS 1] AR I 45 4 A TR A% B R AE
FHERAR . WA, XTI AR B RO, Rl AR T A EUR 1T O R R B AT AT
ZEG o SR, BRI A SCHR T RE A LA R Al )™ 5 19 1) 45 B el o oA BR A0S BRF AT o I HE P2 4
Zoo AT BUR AT N B A [ T — R i R . R B A BRI R

= SEAKURIBLE SR 955

A SCRIT A B9 B A BRSO Y T8 i B “fR RV (Schutzbereich)”,
J5i 3 2 A B AR T (8 Rt 1) 2B 3% U . 120 TR DR BV A . BEAS ORI JE M A R Sy BB SR . B
P “HEARFI AT, (130 298K —Fh ATy B AR v AJEA A O RS L 2 . R A e &
W ARAF BN L AR AP . DO AR A AU X ZAT O B BRI RA T8 06 B IE 1. R A 22 B Rk
ARy (HIEREO AL, “REE " MBS A S SRR, BEAR U AT g AT AR 1
PRI . MUl E R AR A Z B REE . X BRI RS . HAF SR a . ST
AR, — B R ik K AOK B AR R B R B, AR ALY T (Normbe-
reich)” FYFA . (M PG HIE X BB, CHE” AR PR MLV P SR A B 2 22 15 3
PRI XRERLEE S T R LA SCRT AT R IR AR . WO IE T XSl . AT ML
B X ARIE

FWr 23 B BIAT Ry 2 75 v A AR ASOR) B LS 400388, 0 7 B AR ASUR) 2 7F 110 e ol LA B B 0 R
BOESEEARYY CTTAE AR . B0 R RO AT o B BE S i ML I v A A AR LY 45 4R )
ARITXTER TS AR . A EFEARR R 58 AR s, 55 2E0E— BRI A L
XS HUE S BA L B By . ok T R A g O i R B R AR AR
JER R AZ G AR HO ik 2 Tk . BT R AT D R 7 v AR AR AR A LT S
e NEFRELE R R . XA R FIEE SRR AR A S Rk . ST
B E A LA E B, W E TR LR L AR SRS A A5 OR T X i B R T A
R $ 5 A 15 5 52 0] Z IR SE R AR e 7 . C17

7 AT ) S B 2 o B AS ORI ALY B A A o o X LT TR AR . B — TR AR AU BT B A 14 %
GAAE T A W E AT AU AU B3 —J7 T TE 056 [ 58 3% 2 5K 1 R BT 4 i AR

103 ZWArmebH . REAE T4  CPAe CRILANE 7 2 N RACR KSR T7 % RN RBURN 2438 B SO [n) 3 fig
0 o R i R 2006 4E R, 58 98 BT,

(113 See Clark v. Community for Creative Non— Violence, 468 U. S. 288 (1984) , {£i% & H 38 [ ¢ i ik B & & 2% 1k /R W& 16
NN EEEFARLHSE 1 BIERE ESH ., 3R EE T8, See Comment: Zoning, Aesthetics, and the
First Amendment , 64 Colum. L. Rev. 81 (1964),

(12) ZRAEFR . (GERBCFIEBERZ WL LEEZR), B, CERMBELR) (—, kLA RA
Al 2003 4ERR. 2 74 BT,

(133 #igl 81, sKIMF. 45 143 UL,

(143 ZWAT5] (13, Robert Alexy 5. %5 196 5T, &% F K% F A normative field, X oK) “ME SR Z M &R AN
A, S0 (1] ffew. CEFIEIR). BREEKEE. B I1E 2003 £, 5 13 7T,

(153 See Robert Post, Recuperating First Amendment Doctrine , 47 Stan. L. Rev. 1249,1250 (1995).

C16) S UL CEARCR BRI ) B B HESL ), (25D 2008 4R55 1 1.

(17 ®/i8l C14), R, 45 162 7,
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“TRAEPR A MRS LB IER LR, U8 5 0 5k B A 0 B 51 2% O E A A A], H
e — WS AEER) “BARCH]” girT LT . P, &I AACR A ook B g B e, R
PR AL B R I 20 X 3 BT B A . (FLE 2 R BT AW E o % AR ASURI Y 4 388 1 ol e PR ok o oy 2 v
LR, S VB IERM R, SRS R R Dy s T DS R A A AR A
(ELIBCIA] Y o AR F 58 FEAS ORI R T ST A ) e, S 37 4 BT U B R AR 98z — 28, ARz W
AR, ANREULIEAS AR P T SR (TR WA R AR AT RE Y, C2O) B gE
P35 FMENFIRAMT ., HMESEY “Fig”, HIFEERFET AT L EREAFT
WH BRI . BT 1919 X ARSI RS 1 BIERRIEE S B B S IRm k.
HEBA . 1M HHH B IRATE T4 TALA S S AT 0 LU Sl .~ 20 56 [ d & 75 e tL 7E
—DREMPER, RO EZEXHRNE L, A8 R 3 A SO0 o AT R A, R
2 JUHEFP AR AT AR AT ARG b F e mARAE T 0220 SEBR b AT AR IS TR AR AE AR R
H I AR SOR AT A 05 2 TR A B 2505 35 ZR M RLYE G, AT TG 5ok Rk, Rkt
g, LB BRI AT A BRI, ATRE S SR A W, R $IEE M JLIR > T A
FHE S RBRILTE , EHRACARIE, EREMOAIE., R UG RILIR Ik H o TR S, A
PN TEAE 35 A MBS, IR HAT I A BB, XRMMAMERLES .

T K HE A FOH] R IE AR TC b 9832 127 AR, RV TR Y 98 2 R R 2 R DR AP AN TR . TS
G, AARZFA LA ERHFZAATHREE B ZARE |, m/Mdar LK & 547 o s
TOF S AR AR U RN R AT A T KA AR ol S A A Y 2R A AL T A A A A S
BAHBCRFNE”. P9 F 22, RIS SN OCHE TR . HE0IR A5, B ot
1 58 BB TC LG Sz AR R o X R0 s B e B — 2ok (HOL AR AR AT BR . ] fn A
FEEE B, ERERPOAEN “RIEEFIR”, ZEEF I B R, O IO IE R B HE R
TRERPZAN, RAEIE R LA ES . LR ERES, R R i SCBEAE TR #5 A7 & ,
S M i, CRAETEF IR BB R AR MPIEA 2 AR A, A A B
SRR FR ME, B B3 B B 2] B & (clear and present danger)”. (253 “3a Y] B BT F 25
(compelling governmental interests)” %, (260 {H &, ik AFRMEAME . — /NN EE OO IE B A 1)
R R ARSI DN AP/ e b (N Y 5195 T W B[N 8 7 NS4 R E5 -8 W/ = O S 1 R = R 7) -6
BOR 42" SR/ TR BERR T (44, 270 PRLG, R) 0 O B O AN 2 P 25 Al o T2 ORI 3X R 1)
CEIRT MRAA AR £ A AR, B ARAS AN S AR O R P R B 8 B AR £ 2 R

(183 See Frederick Schauer, Categories and the First Amendment . A Play in Three Acts, 34 Vand. L. Rev. 265, 267
(1981).

(193 See Frederick Schauer, The Boundaries of the First Amendment: A Preliminary Exploration of Constitutional
Salience , 117 Harv. L. Rev. 1765 (2004).

€203 fF5l 8. sKFMFE. 5% 144 T,

(213 Fronhwerk v. United Stated. 249 U. S. 204,206 (1919).

(223 Spence v. Washington, 418 U.S. 405,409 (1974).

(233 ff5l (81, A4, 4 152 B,

(247 Texas v. Johnson,109 S. Ct. 2553 (1989).

(250 {5l 0 3% [ WK 30 0 6 35 44 125 B (Hand) X W S 07 B 220 09 f B A vBE O AR RS “7E BB — N2 1, IR B 20
fa) s R R IR R AT R R AR A BT R AR 2 5 A LA IE X R X S I8 A d i B S S K T
T, See United States v. Dennis, 183 F. 2d 201, 212 (2d Cir. 1950). X SZPr sk & —Fh F] 25 f 5 07 ik . IR B Y
AR DR g S FE I A 5 W5 BE T B2 3% . See Dennis v. United States, 341 U. S. 494,510 (1951),

[26] See Stephen E. Gottlieb, Compelling Governmental Interests: An Essential but Unanalyzed Term in Constitutional
Adjudication, 68 B.U. L. Rev. 917 (1988).

(273 Tl €183, Frederick Schauer 3¢, %5 271 71,
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AR AT . S 2. DNERA AT T B i RE S Z N .

MT =TT FETEER 35 ATt B A O B A BRI 20 i e . ANTAZE T &%
TEEE 35 2R L BN B FIERAAL. FIAn AR T R RIE . RAEWRE TE W & X LR “Fig”,
HEFEN AR THIE A b ORI, AZERE 35 FMRI . XIFARWANMR TR
WEAEAR A T U B SRR AL T R RO AN R IE F e A AR H . BLEE AR
AR LT T D SO T 2. 280 B R . R JETESS 35 A i SRR, BB
NI BT g A0 WH I8 A H AR S — Z00 57 BE AU 1y a2 P8 R A

P . FEASASOR] (4 RS ST A R B 1 5 A TR A UM (9 RS SR S A R/AhZ 0. =
BEEAEIN . T SEABUH B B U . AN S LAY R A R L . A G TR TR LA R IS ) A
FAEGRARRE . (20 B RBRIN Y, R IEABOR AL S FE . Y T A I 2 S
SCo JRRAR R . BRI R SIS S S MERT . DMERZEZ e, B9 R
BEIERE . XTSRRI ML SR E . HIEA BRI R I SORRLE . R S kR,
T UL O (HR O S W SOA ML E 1 TS . 0 RS U A B E AN B T VS H A RTRL Y
G e, 52

[o] 380 3 [ 26 725 565 35 2R FNER A1 AR RLIE AU . 0 T30k T ST A AR 19 RS A AR G A 3 )
. BB R WIIE, XESET HEEA SO, JBIES 35 FAMUE F e A d . A RR 2
“HWT. MEERTREANKRARETTHAWME . EHMARER 77, W H A E
B CRET M UFRT PR EAARKARE . WERIRATLL “Fig” ST EBHEES 75 &M
CRET PR arih iH EE R . AR 75 KEEMBNE TAENI A &
Fa b WE 2. K R R B AN RE 32 Ak W SR LR R R S R A 35 4% i T
PUXFEL: iR R E . BRFI’. #HEAKACHWAE RS ZRMINEE. M52, EIESE 35
FR R F R THE ML, EMERTUHENN G, WERTUENM G, Hik, HA
HEHE. BAMNERIEL LR —EE, HEFAREES 35 XL LMFIL. B
LA LARIGE 598 Bt AR U . HZ0 R fd SRS . #E T 518 Al S i Sk

TEIEER AL RN MR IR I RUR, BRI JNgiR e R L. xR
e T MGEH SO B, MR A E R PG, BB AT DU B Ay, el DU H Sk
M. Wik, ES5FEIREAEWCR, Wl UM or g2 /E S E i n i sie. M8, EHE
E. BRARTEEENITEG, WamE SR, DR f Lk, X2, 5i8A
H A RETE SRR 3 1 AEA R B TR . 53 Ah . TEIE A 41 RIEIRE THUEREI X ZR. E R PR
FIEZE TAENG Xt — W RE THPPAUR RIS U, 4% XA FRE . HUA X [ L5 A K
TAEN AR RO . AR RIE LS A1 25008 SC 1 B PE . xS oA N B9 5 8 PE P4 AN F it
PR AT, PRV E IR TR R, BT 58 A p e a2 sl ol DA — AR R 45
e LT E JEIAST 35 ARG A1 RSO - 598 [ H 9 BV AUREE LU B A BT A B3

MBS FAR, FEASSUR BT AU B 78 52 M 22 AR P A R BE o R 4 0 32 91X T W) ) £

(28] See T. M. Scanlon, Freedom of Expression and Categories of Expression, 40 U, Pitt, L. Rev. 519,521 (1979). {HAH
W5, See Frederick Schauer, “Private” Speech and the “Private” Form ; Givhan v. Western Line School District ,
1979 Sup. Ct. Rev. 217,234,

(29) RpBE. (BREMAMBESEM), =R1R 2004 4ERT, 5% 128 1T,

(307 il €123, Zd R4S, %5 80 U,

31 SR . (ke At A B LIS SUR N G ) . (I F]) 2006 445 3 44

[32] See Frederick Schauer. Must Speech Be Special?, 78 Nw. U. L. Rev. 1284,1298 (1983).
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FFEIE Crange) FUEHOTIHE Cloree) . “— ZI5U A3 S FHL B BRAE o 18 J 20 L B A 3
B, 0 R R — TS O S R A 0 . SRR TR T O . 3 S Y T
SEABURIGUE TRk 3 A BRI A S LA JEO0 9 P . O30 e S ARk s BEA 45 0T
B, AV F L BOLE R B . W — AL (the general right to liberty) s Jit
B AC TR 40 2 2K 1 OB B MR AR . MGBHRE R LB, — M el ALK R R 45 40T
UL, Bl LT 8 R A BB 05 9 A2 1587, 950 (RLIE R i 44 000 il AR
W05 9 R 24 B T A ot K B R O E R AR X B %
AP K 1 AR R 1V K HE AR BURL 6 39 coverage) FRIPBRIE (protection), 977 2 — 4
U S5 — SRR 363 JH T B M & A0 1 T R B LA 4. 590 i, kA1 LA
A SRR . — TUAAURI R BT SR, W BLR AR AT s ML ST @ . W
4P R

= FEABCRI I RIRE . 955

T S5 KT 508 A AL B AR R I O BT AR XA AS ] e BE9E D5 20 s 1 il B 3 A
Al A (EAT . AR T SEE R R R RERE . 508 Al R T28LE0 35 4%, (HIEILSE 35 & JF
B HLE X E R BRI, FEBRBIALE T84 51 4, B " Ae AR ILHE A RAEAT 6 A iy F1ALH
FIE e . AR E E A Ay, SRR &R A RS AR Bl AR . JEIREE 51 4%
R A B 2 I s P < 1 M e B DS AN/ S LT 1 R Rl /U = W I =
TREHCME T H18 A X IUEARA . RJFHE T ER RS, BARHRELH G, 15
2o BAFUIEIES 35 KM . SERE VAR RIS Y B A 22 4R bR R [ B TR A S A
BUR) “HNREE” B R T 30, X T OB ASUR [ A A Rt S PN B B e E AR
AR R JICTR) AL, RIAAT Aol A DAy 4 JORCR 0T 525 RS A s SO BIR i e et RIDAR 98 2 4 A i 2 34 B
Tl AR S 5K AN RE A 21 JE 7k 1 S . (40

MIERE IS UL, S8 51 Z&X E e A AR, JB TR AR A R B, B IE R
BOLHE T4 “ERM ., dha iy, BRRR & A 2 R & 0 B i AR B s 228, 1
XIS H R EATER TR SR A A X R AR AT BR A PR T e R PR el
B RSLEE RGN R, TR Tk & BB R 50z s N2 RS A AR
F S AN i B EE ) SR U] U025 i S . A ] A R o R B Y ER AR e S AR
ZN . SEERE WA T AL (B BRI SR AP T TR UG BOE M A . flin . %8
LS A0 Rl 2 M BY i i SR R B RS S vk RV A RO T A B A AF B AT R H

0333 [2£] THR4: CGAEXMRRFD, FEE, RERE, TEKER2 AL 1998 4£h0, 5 344 T,

(347 fi5] €13, Robert Alexy 5, % 44 71,

0351 [l REfEAL « MIE. (HRHEEEILNE), MR, B5 AR 2007 4R, 2R 332 1T,

(361 {5l C1J, Robert Alexy 45, 5 247 11,

[37] See Frederick Schauer. Can Rights Be Abused?. 31 Phil. Q. 225,229 (1981); Frederick Schauer. Free Speech . A
Philosophical Enquiry, Cambridge University Press, 1982, p. 89.

(383 See Frederick Schauer, Speech and “Speech” — Obscenity and *“Obscenity”: An Exercise in the Interpretation of
Constitutional Language s 67 Geo. L. J. 899, 903 (1979).

(393 ZWwiHl 8, #kMAs. 5 62 71,

C400 [r] B4, 55 144 T, MILEEEMMAELR , MK 1982 4F CBOFIANE d1 585 ) Ao 2R AR FIACH] ) BR 6 23 531 3 L
SER . INE R E X 18, See Roger A. Shiner, Freedom of Commercial Expression, in W. J. Waluchow
(ed. ), Free Expression: Essaysin Law and Philosophy , Clarendon Press, 1994, pp. 92—93,
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BRI E S 2 e A3 P SR BUE M 2500 B P E R L 2 ul B AT S L R 22, i AL LK
B R DL IR IR T R L A R PP 0 3 5 AT AR A RS2 IR PIL O E B9 TR TR IR AN T HL R B
RGN Z I RS 2 R A 2E AT A 2 . IR Y 520 RIS A5 45 28 12 U 119 BR A 2% 1 i A
RET KA T8 . JEIE BB 1 BRI FEA ORI 4 25 4F . T3 R B LS 2 S8 06 0 AR ey ik — 20 i T
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Abstract: The coverage and protection of constitutional rights are logically different questions.
Only when the conduct of individual falls within the coverage of constitutional rights, then the
question whether the conduct is protected by the constitutional law arises. Thus, delineating the
coverage of constitutional right is the threshold question implicit in every constitutional right
case.

There is an inverse relation between the coverage of constitutional right and its protection,
that is, the less limited range of the coverage, the less protection awarded by the constitution,
and the more limited range of the coverage, the more protection by the constitution. Because free
speech is broader than criticism in ordinary meaning, the coverage of § 35 (free speech) of
Chinese Constitution is broader than that of § 41 (supervision right). Thus the constitutional
protection of supervision right is higher than that of free speech.

With the different protective degree for free speech and supervision right, the limitation on
governmental discretion also differs. To limit supervision right which is highly protected, the
exercise of governmental power must provide more compelling justification than to limit freedom
of speech. The higher protection of supervision right embodies the purpose and intention of the
framers of Chinese Constitution, that is, the expectation of democratic supervision and the confidence
in democratic construction, which is the outstanding characteristic of socialist constitution.

Key Words: constitutional right, freedom of speech, supervision right
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