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REJT IRt — B TR AR . TN A5 AT LA AR 2 07 k4 i HOd ik AT D . WR$5A 24 7 R TH
BNAER A AT RHE B IL A BT T2 5y Wi RMERE 2 "l R I 87 BRI A DUE A IR+
M “IH” LGRS AT PR 20005 RS 5y Bl s 58 5y AT DL L 5 B
fiy Il R AR D o DL R d 5 Bk AU 52 5 %

R W DL R B T W IRN B AL 5 94T . WELLIEW] . IR A B RIER . SEN. 2
3o NN 305 BRI B 1“0 DR S BOX 225 MO A I N2 5 . BT A
Fo 58 oy NI SO AR JE AN R B S BRAE BN, 75 DUARME £ 2 B4 k4 . A AL 5% sk e A
REKEESC il ok . OB, M ANZRIMC AR L AR 0 355 (B 45 4 Ik W1 S0 E N #8585 19 AT
TE. WHAH NLHIZRAFSMBN “2fF 100 Ml EC a8 —8A 1 2UHEC
FRMBENFHR. WS BB MNE T SN BEZARAT T2, 58

LI XE . B AN HE A S 9 A SRR R O AT R (A BT IRR E . I X R H b 2
FEL TSR SEED . AL T A A B, HRER I e PGE” TraL KR AR R S A )

[36] See Howard M. Friedman, The Insider Trading and Securities Fraud Enforcement Act of 1988 . 68 N. C. L. Rev.
465, 485 (1989).

[37] See Thomas C. Newkirk., Speech by SEC Staff: Insider Trading - A U. S. Perspective, 16th International Symposi-
um on Economic Crime, Jesus College, Cambridge, England, September 19, 1998, http://www. sec. gov/.

(383 Z W75l (183, Dooley 3C. 55 19 BT, 40 2008 4= v [EIE #5117 3 b ¥ 3+ 3 $R BN A9 AT 75 R I 0 Ik 9 5 58 5 4. 2006
AETRCRAE, ATHES RIATE S» ST B B AW E A F BG4 = RARELARS, R B2 w5 -+ Rntm Bk 4R 2

v T WEETERIT 2008 4F 3 AL &I IR IR . AR N EA VLR A AT I S A R Bl L fR S T R i Y ABURR

KRS, NHEZHMATREES K, HEESHERAGELZER., S0 (EEFREFEA ST HB) 193.6 77
fB AW 5000 JTIE). (FIRMEARD 2008 4F 3 A 17 B (EM &SR ). (Hiati) 2008 47 7 30 H,
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PSSR PE 7 AR A S A CHE IR 8 2 ] e W <5 2 R T 28 A AT B A o 58 5 R A2 Bl
SUREE) VAR D) ik MR I 20 . REZBONR L O EE 2“2z h”, (59

TEZF A LS BURIUE B A 3552 5y i ELIRDXE B 5838 RN SR R AT A I . 75 R i v 5 82
FIUEWT N5 52 50 17 S o N B 0 FE AR R AN TTRER . AT SSCHRIE 2 . SR IE] . H A R 45
I ¢ M M DX X PR ek 58 B RS eV 1) PR e S5 4 f B O 2R SR P R g T o I B B <5 T 5O
JE A AT . AT R S EOR R, E R AR B HOEILCR N FE L S LR AERM . B
W8 T BT SR PRI HEI 22 R W) SRR - A 2 38 0 45 B 2 s ) A R AR RO U5 (B
FEHL I T RARZE AL LG B I A kAL, X AR A B . T E S BRA RE T . A K
ATRE A O AR A A . SR PRIE LGB I B EUR B N S i kAT O AR R VR . SR
PR VR FEAE HRE A B A LG 0 S AR A AR T AR ARSI L N A A By B R 11 B AT IR
INECRER A EERATEEUR SR B AT REFETRA, YO EIRIE G AR k.

17 WA LG L RL N A RE T AR A5 400 3 R A A5 B 2 R PR A HE FA B R iR HAT I
M o OO R A B G X A R S By R R D B 5 e S R S R 4 A SR LR 0
o, U AHEINE Z RIS . SR w0 AR R VA A . AN R IR AR 2 R0k Ak 571 0k B A
ol ELHE Ak 7 7 18 2 T AOR A BT (8

= S S R MM XA A S

N S ] A5 At [ 5 A 3 DX A SIEIE R U RN 2 ok . R DT AR A ML N #8532 B b R AR R T g
T AR,

(—) EH

FE AL, 1934 ARBRFRIIE I3 5 Jy 1 v 1 SOCVEAE 436 P 2% 5k 10b D K 36 EIE 25 28 5 &6 IR
2 (SEC) 1y 10b—5 BLE R HRBA W S WAL B N 2E . SEC B #] 1961 £ 4 7E In re Cady,
Roberts & Co. 17 BUAL 51 52 F i Y42 N 3558 20 17 0 — FIE 5 JVEAT O L e A5 B A
CELANIHER, EARASL ST WA EIN G2 RS 5 GRS d v B SE SR AR S = A e
Lo WEEAM], KHAE “BANTELR, BAmAILE” L5508 G N R 2 7] 258
A S 45 A (1980 4F Chiarella v. United States %) /59 R EIfF B A (1997 4E United
States v. O’ Hagan ), U3 (HX JLANZAOF X A R S5 ol A7 B Ak S R4, NHEAC 5 & 75 i i &
5% 5 Bl AR R ST BUTE AR TE O 3% [l e v o 0 B0 N B AT [l s e i W f 2 UL

1o 7E 32 [ [E &3k 1988 48 N #5385 FIE 5 B VE #4775 (Insider Trading and Securities
Fraud Enforcement Act of 1988) (FFR “1988 4E1ER”) ZHi, WEFMKIE 10b—5 MM EFE N
HE AT Ty B RN WA VIR B W i AT N R B E AT 2 M ) — DR H R (25

(393 ZWHi5| (18), Dooley 3C. 45 19 T,

(403 A 3¢, %5 16 515 A3l (351, Stephen M. Bainbridge 45, %5 32 7,

(413 S0 (] Wi« B4R (HBOEMAF AN, BaobEE, dbat 2 Et 2004 45/, 55 328 T,

(42 HMFEHEFEEHZEEEE S, SECWSLEMEE NN, ESTERIE 1934 9F 58 5 i SORVEMERE P 43K 10b, H &
1942 4F SEC & Aii 10b—5 BLIMES . HEB AT %5 Bk dnfa] b fp #3855 o BUAR 1934 4ETEZR 38 5 1148 16 4 (b)) MLE T
RIS G AR RS T 36 [ [ 2 A AR IR RS B . 4 I O A9 SR 4 W 4 B AR YR R G BT
FEHL, WA T H A TR S H KA. 2 WA55] (183, Dooley 3¢, %5 55 TLLAF; #i5l C20J). Frank H.
Easterbrook 3C, %5 317 JULAN ., 7E34 b, “FREC S HAR W3 A CHRIEHF A\ w8 W SO e i A 5D
EAE (HGERT 6 M NRERITR BA, RE S B,

(43 A7 S A fa AR FIEIE 2 WWATS] (35), Stephen M. Bainbridge 45, #5 50 IR,
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BIRICFR) o DORIRUURTEE DY WAL 2 WA 3 . R 2803 R 9% Be % I B R i 19 52 Z2 PE A 25 i
Ui SR SRR UR A S R R AT R R o A RS . ) TR A 4 T R RS R . () |
A ) B e W 52 BN 4 50 o RS IS A VR A Bk B (F 2R R IR K kB . &Ja
IS PN HESE Ty B I 2 ) OB E AT 1 AR R A B A

(1) £ 1972 4 Affiliated Ute Citizens v. United States iR BIREREZF, wiEm O &
FUBR A WA G S B ) B OS2 R SRR . 6 IR d R VA BE N . Bl A S5 1] S
W PR 5 BT AR R . I A JE I A X Bl A R OA A B fE R, R R SRR M S E R
S0 AT AR R A 40 2R A S B R R S R Z A E R C A&

1E 1974 4F Shapiro v. Merrill Lynch, Pierce, Fenner & Smith, Inc. ™59 NEAZ G FiREH,
P PRI A G AT R GRS BUR A R SC R M BURE. R EBRSE K BERe s 1, P s k
A A B A4 M BEPLIC B & AR IE SR 52 B 5 B . BRI 5 0 S5 1 JBE 24T D A X 17 1 DBt 1) 5 5 T 3K A
B b AR RE o G SRAK B 3K 52 2 65 0 B ATL I XA 0 R ) R A 4 IR R R . e R
B CAFFEORAZ LT S, EBEAR SR S T Affiliated ZE, N RTENFEE G RO T
HWRAN TS AT AW LUE R R OC R . R Bl AT N5 5 N Ba i 5 B B A R
PE, R R AE G B 2SS N ST SR E SR Z B A 2R OE A&
Ji 45 TC A IE 2 R o 5 I S AT i 2 ik . BRI . TR S N S AT RTE S — A
BB SEAT R I8 5 1) “[FIIAC 5 %7 #0aT IMAE M sy o iR Befd Bl . RRER M E R —EH%
A PEE . RS AR AT Y 39 [R] 8 S P 5 B L Bl R A T E R S R 5
[N 52 5 A 95 . ARIRI I 52 5 5 A EOR “ TR ascds” AN o, BOR A% i 52 515
B HE AT G AR BRI, X T A A0 & R X A I 4l 5 K vk B K2 8
SRR I I 2 St o T N S B BT B2 ) S B R R L L) Rk e AL B

(2) 7¢ Shapiro ZAUMAE)G . FEEBCIBES 75 8K 1] 1k B 5 76 3 44 19 Fridrich v. Bradford 2 # B
i [l % Shapiro 22 R K R, U6 WL BismiE, & “#iE Mg i (A ZEEALT
ST EAGRE TR 10b—5 MM By E R . AL S EEEE WOk T AEN . &S AT X T i i
THE? TEHANKEEREE K, Shapiro A X 43 EARBRAR R A #2385 AR . BA ERIAR
WIS “BARNTHEE EAmAESL " WIER. SRS 0015 B A TF 55, 4R
& BB (Rl 3R A5 24 Al NS BB Z R A T7 . IEBEIA Y, IR “RIZE 5 &7 Ik &1 B
ANFERE, M ANMEBAE LS AHEE . MHA 40t S35 ORFr A 7 R AE BAL TR RS .

PiBe BT Shapiro 58 Hr 85 — 3 [l 1k BE X B w75 B Affiliated 220951, 45 4 Affiliated 2295
Lo “WRT” 3285, PR OC R MEE AY SR 2 I 32 R S 2 il i 25 R 4 2R, B R
BRIEAT N BB B P R R . EBEI . BRI R 2R T 35 1 R A A 5T AN 1 22
SKPAR I RO RIB IR, H A UK 55T A Z B DN AR M 2 D — S R R O R 1Y
HE . BRI S 2 UEIE W 825 (9 38 Sy A7 A AR SE R FR BE B 52w 1 Ml AT i) SES2 e Adfiliated 3219
SSIRTEUE SR IE 44 38 oy i Gy vh Tk s

(3) WX IEHLTE, 25 E BB 8 W 3 A 1980 4E Elkind v. Liggett & Myers, Inc. 28 047
ORI T P A By 50, B Ak S i R R OC R ), BT 43 A Shapiro 840 8 Y I8 £ ) L

(447 See Roberts W. Hamilton & Jonathan R. Macey, Cases and Materials on Corporations, 10™ ed. , Thomson West,
2008, p. 908.

(453 Shapiro v. Merrill Lynch, Pierce, Fenner & Smith, Inc. , 495 F. 2d 228 (2d Cir. 1974).

(461 Fridrich v. Bradford, 542 F. 2d 307 (6th Cir. 1976).

(47) Elkind v. Liggett & Myers, Inc. 635 F. 2d 156 (2d Cir. 1980).
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SA F BRI T PR SE T NI I A

EBEE S VIE T RS R R PRI ZE R IR P B SR R TR BB B4R K K A Bl
S BENN R STHE AT S G RN EH ., ERIANNZTETENELS FEhREEN. &
e, 5 WX WEVESS S AN E L B IS S AT O R L A R, SR R TR 4R 2R B R A
AT RZ RN T AT AR, RS TR N AL o S Z R S R R . R
JBCEE A BN EARMEIN E . BTSSR RIRZ . BJa . XM 8E a5 0 g 7™
Bt EBEZE UL, AR —A R 5 AUSZ it T 10 kag 5 i iR R RS (kb 4n IBM 28 &) Y I
5. WEMEEATTE M B . SRS AR A BT A W] 52 55 19 B AR 1l T 117 3 e A T IR 52 i 46
Je o XPWCE AT, BRI SRR E B R B RO [ 32 40 B W

U EBEERET (RN S NS R S BURM TR, [ S8 AR AT LR SRR T
BREGEI) M . EEBERE . XA TR RRAE TS N R G AT L AR R R WAl DR
il WA . R R AR MEUE B N3 58 o N IAT 9 BT IR ) R ik OCH RN sE o A
o AE Gy B — /NI o T ELAN SR A B AT A A G A R R RS B AT LA B AT

BT, EREZCRAT “nh ARk, BESRRFIAAE S # DL F 5Kk B O & Mg 5 G BN
6 Z 1) FR 2250, AEL A 1 DG o 0 R A 7 JHE TR PR 8 58 o T AR 4 1) 9 BN o ARG 480 9% 2 2R 0% 1Y) < 4
A R AR R . R BRR VA S LB T A0 IE . YR BE MR REDE . TE Ry NS o Rl . ML h)
IR T A R R AR/ T EL T BN IR AR R BON BT AR BT A . kR AR 7
AL Gy, T ELAT DL kE fe ek BE I RS . L RBIA B RV H bR . AR E R R AT RO T

Elkind Z2 6 37 19 LA A 3 58 5 N R A DAy BIR A B = 05 4 00 D) AN S 56 ] ) 4 1988 4R vE 3%,
2 H 5 26 E B L A AT BESCE AR . 480 Elkind 2819 B H2 J5 SR O% . BUARA B 36 F ik B i
AR SCRME R, HAEBRREZEENFEH IR 452 FEH F15 7280 RFW AR AL T — 50
FIER" . EARBEE RN 52 5y R $ 0 2 DL R 148 SCHY B, H 1 6 XF Dk 42 450 118y BIR i) SCAR w158
RE THREE KB WEN: FOATREE AN Z D, Rk 2 8] S e A A Y LA
A RS G FANR R IE kAR B o X e A1) O3 T Y 25 R 6 SR S BUR S AT A REAR B — 2t
SAEPER MG . SR FEITIRFRE) “HIR” A,

o a2 BEAE Elkind 22 B IEAFAE NTE T JE « 5 BE— J7 T A JE I FE Shapiro i “ N %5
AT R G R BT E KSR Z A “38 57 BRIR O AR M N . 5 — Ty T A 1 8 T B A )
WU E R G NREZ G — A “HR” R R g, OB 80T 5 Stk
Jik” . T BRAIE 2R ROVE — MU, SR i e A E B AT O 5 5 S S AT O Z IR AE S B PR Ok
R WS HUN YR A G R . IEEBE A S AR A SN AR S A T AR AR
L IR ME e 1T AR AR I — A AU A8 T 10b—5 LI 300 i3 925 3 X 5% 9% 3 1 s — A DL H:
AR g FR ) ) D )

A SE . X Elkind 283200807 55 A U0 7 0 B8 g Bk B 45 /5 i 1 BE Celebrezze 14 ' 7E
Fridrich & fi #0750 % Shapiro 2200 — B PP ie . AR LE7E AR W] B [8] 38 5 i % 98 8 A 2 B AUs
&7 (surrogate plaintiff) ——7F “AMN” XSG E T A REM NI 5 A B EHERL 5
KAMBER ., o THERE 4 75 bE LU 5 PR 0 SE 25 A S &, TR 0 5 28 A L4t 1T ok 58 B 10D
—5 MUY CBHINT AR

Et 2, WA BRI L s AR Oy AR I8 A B A T R R A 1 R A H B A

(48] See Jesse H. Choper, John C. Coffee, Jr. , Ronald J. Gilson, Casesand Materials on Corporations, 6™ ed. , ASPEN,
2003, p.514.
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ST S R RS, R TS B H AR Y R B R S B AL, S
A HGEIRA . AIF “TRMIc S E” kTR, SHERSRMEEIE, N2k TR
Jak R R H bR R R R

85 T 1k Be A6 Elkind 8 0% 20 g oo 08 RO FH R A M R E R S . A GBI dE 1. BAR
Ik R A R SRR T RO . (HANBRURIA A S . B T H ) B X 2 COR R IR BT
RENE RIS BRI EEAR D SEbr FE 2B A sh LR ERVFIA T .

2. 1984 4F 5, SEC Xt F NH AL 5 AT B 51 224 WA~ F B il RGBT 2% 1k 4 DL R E
SKINHEAS Ty Ak i 05 R o 3X 2640 3148 i TC VL BHIN N 28 2 16 3l . A5 i A 2 B N3 58 2 AN LA
JE RN FHNFAS S bl idk s R MEEE AN “BE” BRE R ZER CJERT, kAR
A2 BNEANIEDT . BRI HR S H N8 PRI G TP e 45 45, (HTP) S 8 A 32 3™ A 1 0] =5 72 )7 1Y)
T4, BN FIE RN F 2o NAEHE D, 50

FETH H R E N R AT, REESHE T 1984 FNHE L H 401115 (Insider Trading
Sanction Act 1984) CFFR “1984 3L %), A SEC LIRS B & o X 8 & Sl REF RN, AL
XFNHEAS T N o N4 T 5T B N S5 R WA A ok i 12 38 DA = P 3 28 o T 15 ) i B3 ke B 430 2R 500 —
R F 53 (civil money penalties) . % R =5 §il 5 R SEC [A] if 40 DL HAtS Cng7 B i 3056
FTECAL § A it . AR IZ =A% Tkt SEC #25& HO2 &3 Em, MR b e hRFEN 4, &
FARFIRIART . BB R EIEYE ENA %, SEC B AR TR 4% . bk IF XF g5 ™ i 10 72 7
PRA, ] SEC fili R FRIFES . STH WAL TR 1984 SRR —1FZEHIR, VY H
Ja B S e FR B, 1984 AR R 1Y% R LT BN SEC M B2 Hak F-Br. ©%) 34k, 1984
LA AR 4 h 1 TEeR R 10 T8I0, O N, 5850 Z 0k liA
R IRRER ) 06 S AR L 3O B TR s N AR T KO BT AR AR 3k 3[R AR 0 ol B . X
IEJESEE 1984 4FE A1 1988 AF AR EEHM .

MG 1988 4FLZE . SEC AUA BN B #: N %5 38 5 # LA Ko A5 M 588 Ak DL e AS ik A
HEAE T I A5 ) 25 B8 T Bk G R B A S A, T ELRE AL T R TR B N R RS S A S N
B Al d . AR A e N K Gt Sk (reckless) A A BBHEH NS 5N ERL
Syt BR A5 B . BOE A R S 2 A 1 i kG X e AT R ) & DL AR N B N B R R
WA AERE . PUATA BN ER W N 3 it . SEC AT LA AL DU i 4 8 100 7 920K =
55 T PR % 28 G I AR A I Bk S R S A . 1 SR W SR AIE SR e 40 N ) RO ) R A A A
PR B BB L SR HBCT) S A R R PN 1 it L 1 8 B L AR O T AR A TR R

1988 4E 1L ZE 1Y E 4 HAR BT N2 55 NI ¥l 7 W s 7™ 5 B4 o 1 0 36 ) [ 2 7 ST 3 4l
g B ISR R B O R SRR ) W IR X 4 B B AT AR ) i R AE SR Y

(493 A5l (36), Howard M. Friedman 3. 4% 484 T DI T .

[50JC51) See Carole B. Silver, Penalizing Insider Trading : A Critical Assessment of the Insider Trading Sanctions Act o f
1984 , 1985 Duke L. J. 961, 962.

0523 FEMFURAT . PUEHLORAREMIEVITE, ACEIEW]I N HESE 5 NHGE N HE B, 8 ZE U] 558 o) A\ 52 Bn Fil
FH #8347 T 385 . WANAE 1998 4F United States v. Smith ZEHt . 55 JLIK 8135 B2 A FE TR S URIA sh A VRT3 “ i
R BEVRBE” AE B W BE N SE 55 AT O 5 At BT 0 Y YRS A RV DG, RBENSEBRAIH TN AR BT S . A
SEC #2219 R IURIA o . BIAE SR B EGIESIE I i A AR5 B EAT 22 5 . ol IR B 9SS 5 A7 (A
BT KR ARG RS & — S EEH A E . HTE 1998 4 SEC v. Adler REFIFIAE T, BN G R
Py AR BT LU BB S M 3E B N A 5 AT R B I R B R E B A RS MR H . S Wi 5]
[373), Thomas C. Newkirk 3.

(533 Z W higl (501, Carole B. Silver 3, #5 973 71,
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Febili, X TARAC S . BENEAE G SRS, R B B W 2 0. OV AR
TWAENC, W ARG E SO0 H B AR, a3 5 2§ 8A S 2 0B 5 s A R R
RO T B 1R N A0 SRR 1 2 w) . A w) R AR A R AR, mT U A5t 8l R At 4 ) A = R B
1780, W NEL T RA .

TiAh s 1988 AEILFIA VAL T 2 B, X TR MANEL G T A, SEC /I T4
TR FET AN 1007 S A . 1988 ik X S SR Wb A7 TR . X4 AT ST 4
1Y Je e A AN 10 J7 o B 100 3600, AR MEASIHAN 5 AFEHE 2 10 4, XA IR g5 4 A 50
i FETCHERF] 250 J7 30, O 2002 4 36 [ [E 4 A BEPET L S (Sarbanes— Oxley Act), 5%
55 1106 258> N 3 28 5 TR = 52 AT 1) 4 19 S A BN 100 7 SEoc# i 31 500 7 6o, K Ak
WA 10 AE3 2 20 4, X EAALIR S5 T 4 AN 250 J7 oot B 2500 J7 KT,

3. f£ SEC Mgl R, 1988 47k £ S IAE 3 [0 74 B¢ Elkind S M0, 345m T 28 20 45 A
P AN T NHAL G 2 FEH IR AL, ZAHE - AT AR 15 B DU 7 R AR B
WATUESRAE 5 1) s i A 5 HLAE [A] — I (8] DA S A0 S 52 55 19 N 349 AT [ 3 e £ ke I R 18 2R s £, T
A BAT O 5 A B Z A R OC R . 5 B ER R4 G B R AT BOAL §31 4% 1 0 45 ) IR AR 7K
B TAL . ZARRIE XS, 328 5 53 AT I 5 42 91 B B 3 JHL e 75 ) ) T o S p 400 2 T
Hianib i e gk SEC LA an “nk i Fl 257 AL T, il &2 RFEE MR, HREF
WA A RE R4 FHAT BLAL il b “ =A% T 4 AL .

[l Elkind Z&—#f, 1988 4F3L R X R F WG LAY R FFIE S, R RTEE /R L EXT#5E#
A2 AN JE R A 1 T £ 4 WUR i DR AR B R VR s A R IR, R F VR IR X N H5: 22 5
WA A ABAN BB, AIESEER T, XAB/RUF B AR E W &4 L T E A,
R 45 5% B ARG 2 SR R VR IR . REBENTE AL 5 BRI RK IO Rk e s . 85— 2 545 R
J& FIEBENE R “RIE 2S5 # 7 JEE (1988 AEIL R A X “FIN 225 &7 AT & L, AL
PN ERRHER If 22 55 . TR SR B Z IE SRR B 95 2 2 Sy i R A AR A E R . ©6)

() BA

HA 1948 4EMARIE SR A By i Ja s W e 5 Xz B AT i B kB 1T, (HIR 2&8A F e N 358
Sy WA, 76 1992 4 H A AR 35 1 J7 125 e 4 Je 10 15 1038 55 N #2585y R TTAR I 2 F v, 1%
BN N N 51T 0 SIRG IR Z BRA BR LR, BETIFRIER. O G2EE N, N
Lo HEEAEH TR G M2 %, 2R EERAAEN AT ZE., A E AT X
S IEOL, BIERA NHEac s, TS WAl aes2 B4 . DRI >4 oK A 24 A5 4 55 1 MoK
FHUE S5 32 b R R R (0 54T . ©08) S, A5 TR N 28 5 52 B0 35 00 4 DI W A TP
FIOH IR RN, BT R EE, Y

HA 1988 SEAETTUE S 38 Dy ¥E I BLE 1 N #E28 By TR S 54T, 1997 4R 5838 1R ST 5 000, P
o NFEREAL LA 3 4E LR 9 BE M =k 300 75 H JT A F il 4 sk — & Ak . 3 AR ERE AR AR
PR MOl A B 48 S 5 3% N B E SR N B 55 5 7 A R B i A AT R, A ORIE NEL A SR Ak

(543 ZWhHigl (36), Howard M. Friedman 3. %% 477 7,

(553 JEIE 2002 4F 22 4R F 4R JG 3l 3 19 2 AR Al 2 TH BOCR B E AR ikt — D MU . AT A M IR TE S RS B
WAL G IR N PR 25, B 2T WAk 25 AEsAb AT K, A e p T 2o ot m] 404k 10 4E LR WAk s s 3k

(563 ZULhHT5|] (44), Roberts W. Hamilton %245, 45 908 i,

(G713 20 [A] WA, KR GEFAHEMIS), GACFRE, B 2001 450, 55 289 715 BIH . (H
AUEFE N HAL G RFETE), (FE2%¥) 2002 455 1 41,

(583 S Bl 53¢,

(591 ZWLHiBl (577, WA —RRSES, 25 291 3.
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BEAE LA LA H JG AR 13K #EFRh TR ", BRI AR B SR G LR D n 5 W, C60)

2004 HE HAXBITIEIR AL Sy i B — 2 i AL RSP RO, 20l k36 B SEC 47 Bk
RS E R CPRAEAE” WIEE. IRV R TR E VLRI AR . H AW DL A AGE R E AT
BT, BENNHSS . BERPRE ST GET MR G . BITENIESRC S W T &AT
N TC I H W5 A5 T AT DL St 3 R e R . (BHEE AR T 247 A B IR R 5B HE Rk Z
B RER, SN TFTHNELSGITHAEH. B 2006 4, N dFaEARTGHER AL, HAX
BR AR AW IEAT T RS MR L EA N BRI S AS S kT ARl 2 b AR
o T A Al AR B EE EOR  RIE PR R T O UE S5 A T O A TR R AT B g, C6%

(=) B %

20 2 80 AEAR LAY, 78 B 25 MO 2 80 A Tkt N#E S oy . B E B 1970 44 € SN
FAE G WS RS — A8 SN A 5 BB L 5K . 1989 AR RN 3 MR BR 2 i 1 (¢
Lo WAEE 4 ) (89/592/EEC 5484, 2003 4ERKMA STk KA 1 (428 ) Fi il 4 B O\ e 487 45
4) (2003/6/EC 5484, X NFLHIE L. WHAGE . WHELH NTLHE. NHZHIT A,
BISNEIEAT T IR RLAE o O B 5% [ A% 1k 5 B i 8 T SR Ibm o, 2 R R ] 0 S ) e 52 B 10 il
HAEZE . X FHIET 0, 89/592/EEC 548455 13 4B 5R 4 [ W 1% R IBUR 0% B A& S S Tt A2 2R 172 A
1) B B N 58 2 o 5 LA S D A0 R . IS T O R E T N AE 5 Y
T TEAE ., (63 (HSE R, X 2 50k B2 FI IR 5 52 AT BT N 558 5 R AN 7%« R 2 S AT iE W)
PRUERIZER AR & . BIP E 4y, PR BIEM AR, )5 HIEg A DR At 2, (60

TERRHE K, WHRESE AT N RGE A — A B3 32 & [ E i ss 1 Pk P A SR AR, 4 Ji1)
ELIFET R GrED W7, FEEREARF . BRGERARE. WE YOG DARYE T
T OLAT AL SR HERAT AT BIE . SR G . Hh ke R 54, IR R 2 HE AR RER
Vs T2 VR, SO —FTBOL T, 5 5 AN 0 N R I A A T 4. L6 P R
F NG FTAE M E R M, T “REE” ST G4 A9 3E F AL 3 5514 d oy 98
P, Sl EcA FR . S E A E AL G B O S SRR N RS S I E K, BEE 2000 4R A 4
FlAR 4 AT %% (Financial Services and Markets Act 20000, ¥ N %385 FERTT 5555 AT
W4T 9, Je [ Gk 55 48 )R (Ficial Services Authority. FSA) A AU T & i 47 o b LI
NN G WATECTT . R 2004 AEB 1T B9 UEZ7 58 S vk i il € 7 28 ORI, X 3 AT g W]
AE LK 20 J7 MRITHY $1 48
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Abstract: Insider trading is one of the major illegal financial frauds throughout the development of
Chinese security market. Paragraph 3, Article 76 of the Security Law of the People’s Republic of
China, amended in October 2005, provides the civil liability of insider trading. However, the
questions whether there exists causation between insider trading and the loss suffered by
investors, what category of investors suffer loss and how much loss they suffer remain uncertain
and controversial. Many scholars and professionals in China tend to strengthen the civil liability
and provide relief to investors to save their confidence. In their opinion, insider trading civil liability
is also a kind of private enforcement method, which can combat and deter security frauds by
requiring the law—breakers to pay a big amount of compensation. They insist that the Supreme
People’s Court should promulgate judicial interpretation on the civil liability of insider trading as
soon as possible and presume the causation between insider trading and the loss suffered by investors,
thus remove the chief obstacle of civil action on insider trading.

This thesis is trying to deliberate and cast doubts on the compensating and deterring function
of civil compensation liability of insider trading, the focus and starting point of which is the causation
between insider trading and the loss suffered by investors. There are two different types of
victims in insider trading, namely victims due to the insiders’ transaction behavior, and victims
due to the undisclosed inside information. Investors are not actually deceived, induced or misled
by insiders. There are no causality between insiders’ transaction behavior and the loss claimed by
the contemporaneous traders, since such loss comes largely from the risk of market information
asymmetry. Technically speaking, even if it is possible to presume causation in order to make civil
action convenient, the compensation liability of insiders should also be limited. There is no reason
to transfer the decision— making risk which should be undertaken by investors to those insiders
who are just detected after the normal transaction. Moreover, due to its born limitation, civil
action has little effect in terms of assisting law — enforcement and deterring insider trading.
Therefore, the only result of encouraging civil action may increase the cost of parties and courts
and get no more benefits. The more effective policy solution is to strengthen the information
disclosure system and the public (especially administrative) enforcement by all possible means.

Key Words: insider trading. causation, civil liability
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