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M7, XEA CWMPERBAMERT. NhICFIRE . P ARG, HEX IR 1990 4 6 1
28 HAE ANKRHZREH 14 WaBGE R Crprae AR A E B s R 0 A7 B R A I 30 A ) /Y 3
AR “if any laws are later discovered to be in contravention of this law”, ALK B, “7FH Mk
T 48 DU R BUAT AT S AS ik i3E 1 Cany laws) s ACR AL HG 8 JRAT 35 1, N0 (45 A7
W AR X SR ALOC I E k. AT L, 255 BEAREEE 160 M 17 XM ERE. 2E AKX
WL X T A R XN A 1 0 S AR VR R A T RN AR ) A A

A E N, ARG 39 SR E VXS AR IE . BEAS AE = w T O R X R AR
PR T AR . BR T — AR AL BEAS 1 AR XS W P~ AL AR e . EAb AR 11 43 1 41 b
FLRI T REAT BUIX AT BORSLEHLOC AU G &R . 1T 1 R X BUR AR FH AL s I TR B R, Jf
PRI T — 26 BRI R A ) BARA AR o bR i S AR 1 2% SRR AR BOHRE ok 1 I 1 A 5 0 A B IX 1) ST
T ABOR ARS8 X — B AU & B A i i A S50 i T AR T iR

S T A B 0 A R AT A T 2 T . AT AT ML T VR A A I A
SEIS s ANBEAT B IR HA) . AT, 3 SO A B A AU — U PR AR AU . B BN
fig A C AR AL WAL ] .

B RRCEAEME . AR AT B R B ) — D T AT B, K — DAL ) 4
FERAT BUIX 3k BE (AL T EB S Hh 42 T 1 . AT O PR A i SO A A A RO B E R
AT, FWEREE AL E, b AE SRR Ry, X EARH TR, B
T H IR T KR .

B = WA BRI FRAZAE L o B AS R T R R 1 A SR R RASCRIAL AU A 4
o SRR A ATIT T A5 ] SRR AR W s MR A i S B AR A ML A e, R T
H J5 7T RE B0 38 S B A o A ] 4y AU sl B Y [ (HJ 3 S8 AT R AN A B 3 A 1 % 7 v
Bt i S B A o B AU AR A AN ) B 8 3 e A 7 [ o 5 3 AR U A A A T A AT

T3 — AT T e 0 i S A TE A A B R B AR TE TR CRIRAL T R, A
BB PNy s L R BE A S P A AR N A s R N A R KR Rk BE A R A AL
JIT AR A A R 1) 0 20 A B AS 3 S R A o 9 A0 B AR R B 19 2% i WL 1) A8 s R i) A I8 DX e x L B
AP RS S [ GRAT R JCARFRERL . ©200 o L AR IR S A A o SR UA B LRI R I E MRIRAE I . ORIk
A AT ATA B A 1F A HE v B 25 1 A ik ek e R R AR, HEE e, RAEF S HRATH . 2R
5 XL AR R B — ), R RIE X SR R R B I S, R RSB A,

M

(28] ZUWBRIAR: CGEEWEFRNAT B R e AR . (hohkzs). 1998 4R55 5 .
(293 w5l (22, RERIFABLE.
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Wi s R SR A LA RN . 520 BEA TR B WA B2 2 R B W L E i A Tk
HER BB W RO WA B A X AT s Bk Be AT L “RIRAUT” il 5k A 13 %
FEARIE WAL

i EIR . (EFEAR L BT WIBR B2 T A Wk Be AT 15 SO AR L o AU 00 T . FEARIL A 19
25 B RS 5 e X RV 25 2 NI BUM 55 1 R B O AL T s 55 84 2% ik At od AU AT fi o 1)
BURRE AR s 56 158 ZR Bk AR BERUR X R Ak Az T R R R . X =R At
AR A YA SO B A A JEALR A 39 ZRHLUE YA RIS 8 45 55 11 &Ml
F14 AR 9 58 Tk R M (07 6 W] T AR 3k ) S A AR A T 2 i S R AR IR T A AL T RE . HOR SR T
B S REAS T A A R DO BE AT . AR E AR . FEARTESS 17 SR FNER 160 ZHR W] AL E 4
Bl N R W Ze oo 0 A s JSUA VR A L A s R o) A BB X7 1) 125 1 DA B DA R B A A5 6 A 125 R 4 fik )
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(30 HKSAR v. MaWaiKwan, David & Others, CAQL 1/1997,para. 57.

0310 Ao IR U R AT BUX B RHERC S A A A, s — BP0 T4« (7 i 11090 J] AR —— 3 AR 3 [ Jogt
RSB 2218 3CHE 20070, 55 159 TT.

0323 5| (163, AR3&IEC.

o« 11



EEHR 2010 £ 5% 3 #

(=) A EESERIEAR LT AN

RS T s ZEASTE SR 19 4%, T WS e AT B IX 3k e ik DR 4R At s DA ks e o) 2 00 i ) 0 2% g o 4]
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Bro ARHE 1966 4F (JLEIEHE A 5 3 MU . 8l ik AP 3 9 DU B 7E A s A k. R
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SEIE AN HE LI ML 52 B 25 ). HEDE I 0 i SL A R AR A A R E A LR e E R
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(331 [3&] Zffk - S« B3 (REEER “mMPE” WE), MULTIEFE, ZWATE ikt 1996 4, 59 91 1T,

0343 w5l C63. T, 4 98 I,

(353 [i&] k% iR M. (RRMMEET 2D, 2 (€] WA W - F&. FURMARE -] « PR /R G CGEBCSAFD,
XA, ZHCA NS AR 1996 4R, 5 36 DL,

0361 w5l 223, w{LKA. 4 211 3L,

(373 figl €283, BRELEC.

(383 “7£ 1991 4FRT . Ak BeA e (98 S5 ) X vk S e WL OG 9 37 s R AT 8 A i R AL PR 4 A 1. HAE SZER b
RIBA KRB RG] FEAFIR LG M B SRR AR, SR L. BRI misl (130, PR3,
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T3 — AW B W 37 R R A BV FIE 2 5 7E A v Al 1 [ R A A K Yk 52 . T2 T
ik, WRVFAERBE TRILEE, NET “HEFA” WM. Bk, 308 LR
HRAE CHE E ) XA Hs SL iR AL I S I R AT o A i R LT R4 AU 7, 48

(hEBCAFE) &%, TR ERBILE ., EEBUS y HAEFBH KBRS, RRT
— RINEA I, X ER A A R e R AT IR, IR IR N BG4 H W R
TE XU . ESEEBUN I ES T, 1991 F/FE L RHE (Tl ABIEREG) IR 7%k
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AT 5 A 5 001 080 A I Ak ) A R 1 L AR S A IR A 1 3 4 BT R BR LT OBR 4 4% X H R IE 1Y
B M “AEAR AL H WS i A R . LT R S (A ROBURRTEE BUR [ BR 2
2y rpE AT S R A AR . R AR AR R Y BE R, SRR O X (R E ) SR AT
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EIPRAZY), WA F WS, B SE S FEB &G AN. EFBMN (EEHE) 1991 (No 2)
(1991 4F 6 J 8 H] AERMZ)G . HHALM L&A AR S AW AN AL MHET ., WG
AT A] 7 2 B 4 BB 2 5 A T 9 AR R B fl 7 S BUR IR T CABGE 4501 2 25 1 M 437 LA
FAB B (B E Mg ) 4 B PR AACA 2N GE L SR X AN AT 51 R T B v 125 e W6 25 [a] 14 I 1)
IR AR, X PR . FW BRI CABOE S &0 X F A f O 284 8000 BT A 55 i i il
B 7 A b 1 25 B0 R B S ST v AT A . T CANBUR R A W) J W 37 0k R A B AR b 4% 1)
UL R A 8 TR F IR E sk d A, AT “EEFE” NS UTEE. Bk
o7 e o S G I e N B 1 S ) R i B e P o2 s 7 e o BT = 87 i
SCHF, A HSIEBE M LR A A W AT M.

BEUER (GEESNE) ARG, mdRh EEEE” R 1992 48 R v Lum Wai—
ming 58, U9 ARZd, FEEFKSE 1991 BT IR M (I EHE) B 7 KA E B SR

(393 V. A.Penlington: (ULl « BB « AlEE), BEIHFE, WHANBHEEARATF 1992 41, 5 27 5T,

CA0T bR . (BEAS Wk 75 s WA W A il BE A S ), (2 KD 2001 4E55 4 .

(413 MEMFHFAEBA . [1980] HKLR 815,

(42) Rediffusion (Hong Kong) Ltd. v AG,[1970] HKLR 231.

433 Fif5l C28). BRSLEIC,

(44 RHE 19974 2 A 23 H (2EARARKRSH S B SR THRE P AR EFTERITEXERE H—-0
IS AR AL B W A R E ) B T T AR (R ABUE R 3 AR OR X ST R i R R
4AAH R CHIEREBIR RS WL M A B AR T . S SR R A s R AT B X R

(453 R v Lum Wai—ming,2 Hongkong Public Law Reports 182 (1992).
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(2 RBUCFIFITBOR B E PR A 290 09 AR HER 3235 . XSS B AE 1995 4F 1 22 10 36 5 p 15 21 7 %
EVREBE AR . T b SRR 1994 AR T SLE S WIT I (ks GEAS A
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o MRS M A B EAEIE, FEEAERNZERAREZSNT A, LS
LA TE AR Ak B BT IK AL o FLZR IR 1 9 3 1) 805 1) B0 A 5% 2% R 45 5R T hy 7 s R ) A7 BB DXk
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(46] R v Chan Chak Fan,3 Hongkong Cases 145, 153 (1994).
(477 Lee Mui Ling and another v A. G. [1996]1 HKC.
(481 PESeil. KB . (FWEMIEM), MBIRRE, PEBRHEEAERAT 1995 F. 5 21 71,
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Abstract; It is referred as “power of constitutionality review” to examine whether legislations en-
acted by the legislature of the Hong Kong Special Administrative Region are consistent with the
Basic Law or not and to hold them invalid if found to be inconsistent. But the Basic Law is not the
constitution of Hong Kong, so it should be called as “power to review legislation of Hong Kong
inconsistent with the Basic law”, or simply as “power to review legislation according to the Basic
Law”.

The Basic Law has no express provision that the Hong Kong courts have the power to review
legislation of Hong Kong inconsistent with the Basic law, for such power belongs to the Standing
Committee of the National People’s Congress. According to the legal system and principles previ-
ously in force in Hong Kong, the Hong Kong courts have no such power either. According to Ar-
ticle 84 of the Basic Law, the Hong Kong courts may refer to precedents of other common law ju-
risdictions, but they still cannot acquire such power by reference to the U. S. case of Marbury v.
Madison.

There are several factors which drive the Hong Kong courts to exercise the power to review
legislation according to the Basic Law without authorization. The fact that several articles of the
Basic LLaw are not very clear and the objective need of the Hong Kong society to review legisla-
tions according to the Basic Law have provided opportunities for such practice. It has also made
such practice possible that the Standing Committee of the National People’s Congress has not ex-
ercised its power to review legislation of Hong Kong inconsistent with the Basic law timely and ef-
fectively. Such practice has confused the nature of the power relationship between the central and
local authorities, deviated from the executive— dominated political structure of Hong Kong estab-
lished by the Basic Law, and distorted the relationship between the Basic Law and the
common law.

It will be an ideal arrangement to solve the problem of the power to review legislation accord-
ing to the Basic Law in politics and law that the Court of Final Appeal of Hong Kong corrects the
false precedent by itself and the Standing Committee of the National People’s Congress authorizes
the Court of Final Appeal of Hong Kong such power by interpreting Article 17 of the Basic Law.
Key Words: the Basic Law of the Hong Kong Special Administrative Region, power to review leg-

islation of Hong Kong inconsistent with the Basic law, power of constitutionality review
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