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Bia %, WOy ER N, AR RN SCF I SO, WS R R B BR
28y, L2 R VEMEE AR — R SR Ay . 8 1 W AL O AR X 3L ALK B S TR R AT A Y

pUR LR

TR A B LAY NG TS BRAEA IR R S R R T k. O30 i,
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See Martin Loughlin, Public Law and Political Theory, Oxford: Clarendon Press, 1992, p. 3.

& SEARTE IR IR 6 T B B R R M A8 . AU N A iR IR RAR B R AR BUR RS R I, ] B4, 55 4 TT,
See Michael L.. Stokes, Judicial Restraint and the Presumption of Constitutionality, 35 U. Tol. L. Rev. 347 (Win-
ter, 2003).
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5 0 BB AT 5 B W B SE PR D7 I R AR . RSN O BB T vk 2 e MEHESE IO AE k. AT LA
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B R S B 2 dE Al A T ORI R R . TR IR SORIRIE ESCHE T . 2 UK
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REE AT B SR A5IE . IOy NS JE PR HEE 2 A T 0. S8k o AL AL S HE AT 78 1 A5 01 AN (IR 4
B AN LR PR EEEE LT, AEG SRR EAC B3 L TR RIS M
XPSLIENUSRFF A B . T8 R DTSk &+ il BE At ik g S T TR 0 SR BTk, fHUR Sk
AR SE R BR T SCA IR T SR . AR e B A BGA B T A R A R
WAAMIEE . A EVEHEE A R — PSR 7 i . AR BE T 98 7 12 DA SCAR g RAE B ALY 1k

C43 fENA TR B 48 A i 2 R 2S 19 [0 38 28 1% 7 1 (Doctrine of Constitutional Avoidance) , 817 it % fi% B &
MR Z R AT REI . K SRAT B e MR ANCE A BRI . kSR vk T IR R S A e — ORI T
AR R B B SRR BRI % 4 . See Should the Supreme Court Presume That Congress Acts Constitutionally :
The Role of the Canon of Avoidance and Reliance on Early Legislative Practice in Constitutional Interpretation, 116
Harv. L. Rev. 1798 (2003).

(5] RIE1796 M B IFEEE SR, YF APKBIEER TRE, MEEMEE S, RTUATE UL, R 5% B A XI5
W CEASEE . RbAS AT, RAET SV B HbiE X T % . See Hylton v. United States, 3 Dall. 171
(1796).

C63 S AW (S A LA R, BB 1998 48565 2 .,

C73 1964 4E1y “WEIEHAES/F” b, A ARREEREILREE R G EREERNENTREFEZT., S0 H AR K
AP, WA= IUET—H T AH, MEST S, $IL5, $ 5970,

{87 See Chiranjit Lal v. Union of India, 41 AIR SC 45 (1951).

£ 97 See Attorney— General of Western Australia ex rel Ansett Transport Industries (Operations) Pty Ltd v. Australian Na-
tional Airlines Commission. 138 CLR 492, 528 (1976).

103 See Hewson v. Ontario Power Co of Niagara Falls, 36 SCR 596 (1905).

(1) BRI S WIBL . (RP Bk kB irss ), E AR K% 2007 A 2400830, 45 100 TIRLF .

(123 HAETE AT FRECR AT S s KTt (G5 P R ). Qipg R 2240 (2t 22 RD 2004 4R 55

C13) BN —FEAFENFIF N JF o8 "MW Al B W75 &, W =0k 2 1 LR Ry (Rt Jp k) gEAT B S o A,
TR E 0PI 7 S B SR EATEE A . T A ARBAREEEN ERUBITFTFEEANSEEXTAS
PR N T IR #H 1 sE 4, 45,

Cl4D Ik A g DUBR B 3 2SO I M BEAA I AGEE (258 B8, Jrik BRI i S W E B BRI EIRZRE
Pt —p & SRR BT ). CWIVLAE T ) 2009 4E56 135,

0153 X F “BRFEEE” WRMAH. SIUAE . CERH AR EME), AR 2009 . 51 TRLT .

C16] ik SFIEBEAE XN TR A AR KAl BERFFWER AT B X k2R Moty R b, T30 5 #a 7680 i
A AR e, B E A . See The LegCo Powers Case. HCAL 79 (2009).

173 Sk H A YRkt A0 4% =) B B BUUE B . See Barry Friedman, The Politics of Judicial Review, 84 Tex. L. Rev. 257
(2005).
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BATEE, XAETRR “ToaREE” WE. TBOE D IESHEEE” N, e bk
A T EZE AL ER R ARSI HEEE . JoARHEE 5 e TR 2 48 e E AU 3R Bl BE AN A T gR A
BRAEA B0 B AR s AT B AR TTAT AR M) SR AT BORL AR 6 25 28 I TE B AT S Y A 1
PE, A AEE HAT ik . W E T R AALOR B B A . S A U SR P T R T 2
FNUEEY B HE R 7B, B E SLE S T RE, PR T AR ZE . KA,
B FEPEERE 2 AR B AH T R BT R A0 A 2

(—) ARG SEEEIEWE T 1 B R ALT)

MR, ABRPr TR R EG HRZ —, B2 ERN TRAZFM M., BEA
T A0 45 [ A FA RACH . FEBAAE kb B b, ERAU) 5 A RAUH] I A4 T 58 42 X 57 1
AR B MARNRI  f BEOR R . B ZA W R S RACF B2 T B, R, X F
B e MEHE R A AAIE 2 M o 20 Z0LE AR S T B B AU 516 B i ALK O 58 1238 06 N 42 5%

B, BEPEZEAO MM, AR R R, NRENEBRERRE. £
BB AR E 4], IR RA AR RN ENA B EZ . S 5E Ky, R AR A
R J5 ¥R R BRI F R BOE 29 DL AT 1435 ANTTA] LAB; IR AU AR ACAR] . R AR i £ 47
Bk B IS A BRIE B B g iR 5028 ok . 0o A BR i i, (045 HAE e
& 24 253”7 (Necessary and Proper Clause) T, Bl Gl BN RME Y B, X5y -
FNSCAS b 1y o) B BR 1 AT A7 LA DI AR T B 4R AL AR Y T REME . o R W Y SE R SR AL T OE
MMEJLR, EEH L o B4R (Randy E. Barnett) 53, 4B 3 A Ak B4 0 AL R 2 8
MR AER 1), B N R BRI B 2T 2 0, RIS 26 P AL FIE BN ES . AT 9k
180U 177 A 510 28 AR g 23 A TR 22 4 A B b . C180 4 R 5 3 SO o (9 ORI 2% 3081 2845 58 36 TE Bk
B AT 2B A S BE PR A, I AR 50 2 B FE A AR AT R — 4R A5 3, AL T E F AL
MOREE Z b, AR, R E AU B E BUR A R A SO PR A, AT DAAEAR KRR R BR
FORMZ AR B P RE M . I SRRy Ta] g a4 2 0 3 ok 58 b 4 A B A T L. BARE 77 LB
i 45 B KA Z2 181 13— 2 i AT ER AL A 40 0 LA R A B 22 () 5 R0 10 ol 24 W B DT e AR K R
FBERT B AR B R AR A RACRI R AT REVE . WA R EE KA R IR, EEEEERY
5E o« B AE (Mark Tushnet) 2T KB EARI R 0 45 . AN J2 fie ey v B R 1% 7 70 Ml
PR FRATAY T8 1L AR o T 2 4544 P2 B IR 203K (Structural Political Constraints) A LSS 70 o &

(18] See Randy E. Barnett, Restoring the Lost Constitution : The Presumption of Liberty, Princeton: Princeton University
Press, 2004, p. 236.
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FE ST XS IEAUN R, S 5 L R AR D RE I R ARG A B . G SR HE R A A S, R
FTPEZB by et SOk LG i S i IR T 988, DK ZEAR R 1 W) 89 S i AU B T e . =
FOLEMIIREZ I, [FE AL RIEAL GEEHERD 5 TA ABUANE T B 5 Rk 2l M i 7 1 40
B, MRARREE b2 m i 5 W A A A ST . R SL R A IE P, 2 E Ik, SRAT A SEEHEE T
XS IERCT LA CEE”, X R S R BURN 5 2 A B IR T RE AR B B AE .

() RANZEBUR] B PR3P — B R 4tk A

M FE A R IR E , YL IEAUR AL B 2 RIEABCRIE 0 HEBRE A 2 M ik, i
FATHE T T IE . O R TR A0 B 2 R SE TR BORI W] i S T TR . R BRI i 2 T
KFH, HAFES 20 EANAF] (Enumerated Rights) F1 K51 25 (1) B A A F] (Un — enumerated
Rights) . X T T A B L 5128 (1 BEA KR, 22 T0 BE RDRE R A5 58 PR 4 B ) iy SRR . {2 X
FRIVE W IEARRR] . W h F I A RSCE™, 11 T8 35 4R 51 26 1) JE A ASURI R AR A Ry A 58 2 4 22 1
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(193 See Mark Tushnet, Skepticism About Judicial Review — A Perspective from the United States,in Tom Campbell,
Keith Ewing & Adam Tomkins Ceds. ), Skeptical Approaches to Entrenched Human Rights . Oxford University Press.,
2001.

[20] See Randy E. Barnett. Who's A fraid of Unenumerated Rights?, 9 U. Pa. J. Const. L. 1 (2006).

21) BARAFE NN SBA BA A AT, HR IR %A & 8 th 2 A0 1208 i B 128 B0/ 3. See Cass Sun-
stein, Against Positive Rights, 2 E. Eur. Const. Rev. 37 (1993).

223 [{HEHEX “BRERE” 5 “REEER” AT T X4, ST AL OC AR B 0 N T kAT i Y
#%], See Michael J. Perry, Constitutional Rights, Moral Controversy, and the Supreme Court, Cambridge: Cam-
bridge University Press, 2008, pp. 1—20.

(231 Frif A M (Presumption of Liberty) . 2R A SLEMNRLT AR AME ., BUFRAIEWHIZLE R “LE
HAG2” A redifpiz . BVBRG A b m B gol b 2 E . RAIFBUF R TR R MM G . S WAT5 (187,
Barnett 45, %% 118 Wi,
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PO — . B =, S0, BB, SHILFBIERPHER LR, RETE % E iR AARE 28 i 51
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AR ELHE R TC . PR DA 3 R T 471 2 ) 22 e 1 e A AU AR 28088 25 52 1 7 2R 91 248 AU 2% 3 18 A f 7
PETA BA MR R B @ v, R AEAR KRR B b T AL AR Jhy J5 il 1) o A B A BRI &

(247 EIEBIUAGIERWUAL T 1791 4, ih(a] b ol T 28 R IR & AR E o8 k.

(25) ®j5| C18), Barnett 45, %5 252 Ui,

(260 MRAERBLSCH L E A . FEARAOR] 1 PR3 AR SRR B b A2 388 5k ) [ A R AT Al DT B 1k 1 A ) 220 2 R AL
BT BEE .

[27] See Griswold v. Connecticut. 381 U.S. 479, 85 S.Ct. 1678, 14 L. Ed. 2d 510 (1965).

(28] See Roe v. Wade, 410 U.S. 113 (1973).

297 fg] €183, Barnett 45, 45 234 11,

(30 FeEZEEH “EEGHEART AL LR T IEER,
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(313 See United State v. Carolene Co. , 304 U.S. 144 (1938).
323 k.

0333 fi5l €273, Griswold v. Connecticut %,

(34) {5l (18], Barnett $5. %45 242 T,

0351 [l k4. % 232 0,

(361 [a] k45, %5 266 11,
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(370 X F WL MG AL B 1 Foe i PEAR I AR A AR W . B AR 535 1T R R D Je i M A 1) 07 1k B 4R 1
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R, BT HARAZL. S ARG GREEMENE B, GEZIE) 1999 45 3 1,

(383 See Hans Kelsen, General Theory of Law and State, Cambridge: Harvard University Press, 1949, p. 111.

(393 DA R FER7EME A Rr oA P ok, HOSE b g AR AR I T B ER S2 ik iy I SE " k. See Lisa A. Kloppen-
berg, Does Avoiding Constitutional Questions Promote Judicial Independence?, 56 Case W. Res. L. Rev. 1031
(2006).
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Abstract: As a constitutional review method, presumption of constitutionality means that, in the
course of constitutional review, legislation is presumed to be constitutional, except that there are
obvious facts to proof it unconstitutional. It was originated in US, and then extended to Germa-
ny, Japan, Australia and many other countries. It plays a significant role in the rule of law. Chi-
nese lack enough awareness of the method of constitutional presumption, which has negative in-
fluence on the effective operation of constitutional review system in some extent. To study the
justification of this presumption can provide us with valuable experiences in methodology for our
constitutional review system.

Presumption of constitutionality fits in with the requirement of protecting human rights.
Constitutionalism is the balance between power and right. The structure of checks and balances a-
mong state powers under constitutionalism is an institutional protection of human rights. Pre-
sumption of constitutionality gives respect to legislative power, so that it can exert its positive
functions effectively. In the background of modern welfare state, the purpose of respect to powers
is to exert the protective functions of state powers, and is in end to protect human rights.

The justification of presumption of constitutionality comes also from the supreme position of
constitutional law in the norm system. The supreme position requires the constitutional law to be
more stable than other lower norms, and presumption of constitutionality contributes to safeguard
its stableness. The supreme position also decides that the constitutional law is more abstract than
other lower norms. Presumption of constitutionality can avoid the direct application of constitu-
tional law in a great extent, thus conforms to its abstractness. Constitutional law and other norms
of law have different functions, and presumption of constitutionality is benefit for them to exert
their respective functions.

Presumption of constitutionality also has reasonableness according to economic analysis. It
saves legislative costs, conforms to the economic logic of separation of powers, reduces the politi-
cal risk of judges, and controls the number of constitutional cases to reduce litigant costs. The
justification of presumption of constitutionality reflects both political and legal characteristics of
constitutional law.

Key Words: presumption of constitutionality, constitutional review, constitutional method
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