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JUF-7E [7) — B[] 4% B 2 57 b & B0 T W AR A B 48 e IR R R A iy MR, BRI ) A, C1) — T AR D
e, TR R[], — 0 [ PR AL A LT AR ok, S A B TR, WA T
. HA NS, LA PN E RS B R g AR . Z RIS LR T,
i YA SR IS . A SO T AL EREL, SR A 208 AU B, T X A5 R A U DL B K
B EfY) [l Z B FEAT AN A SE At b 48 BCAL 2 AR R, 3 B B i T I A A L) ) R
8 2 1R A

— v P R 5
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* AR LB R BT
C13 20 [E] =H - B#HER. RP - homis. (EBRRAESIEY, MREERERE, hEX MR A R 1989 4E . 55
398 1L,
L2373 See Friedrich K. Juenger, Choice of Law and Multistate Justice, Martinus Nijhoff Publishers, 1993, pp. 71—72.
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033 PRJEHEADHE S eh AN “JEE” e “RIE” mms.

C4) ZWEiEss E4 . CEBRFAE). &AFECE MR . JERUIC MR 2007 4R, 56 126 BT,

53 HKF: CEBRFAEFED, B d sk 2007 4ERE. 55 115 1T,

€67 [WL45. 5123 50,

(7] RF—MEESHREEN—MIEE, 20 A, T. von Mehren, Theory and Practice of Adjudicatory Authority in
Private International Law : A Comparative Study of the Doctrine, Policies and Practices of Common and Civil —Law
Systems, 295 Recueil des cours 63—67 (2002).

C87 foldn, ol BRI i A w3 BT HE & 19 S0 S R T IR v 28 m) AT I A8 1 SN E

90 MRRIFIERA A, B AR BUE N R AR ek, T X 2 AT REW] 2 g A B AH A8 SR IA T oK .
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B AT AR R+ R A BE PR TE X0 A% o 2 B0 o4 A R 1 8 — k. 1
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EJE . X M AR5 0 E R R AT AR AR ORI 25 5 . ANEARIE AT 207 k% 3
[ BEAT R . A B R & AR [ A oh SR . RIAS [ ph A A R P A P AR R =P LL L
R rh 2 BN AT BESE T RAR S, W E P ER L e e — . MIESC B . RIVEE AR 98 A 5C A [ 12
FRDABE o it AR ] op S LI Y S TR e 3 P AR A7 R AR L A o S RN L AR A B A e S AL
(EL D 2R 2 8 o T R DR S3 [ , do mT BE A S0 R AT R . U AR L 57 17 A [ 114 o 2 L
D) T R R AR M T A T e e RO X T — [ B N AR [ o gk A R DL B
SR AR AR EAUR

TE SV R R BRI B BB R R 19 45 K, I IR AR DOZAK R AT 2k E & T Bl E
)3z IR A EHRINT . — [ ] P RA v AN (S B BRe 5 7 v S ML U o 3o 3 W0 A 38 2% 0, i ELA AR
P A B R MR ), R U A B R NI IR kB ik . O ok RAETE —
5 AR XA i R A E AR R, —E R E - T HARANE T RAAREER. HARE
PE A HAR NS5 B A S E RS . 75 WK o oy S g Ah [ AL A8 . T3

PRI 48 TR0 T AT 9 30 A R AL o B o R 531 T A ASC AL Sy 2 0 v 5 L ) ) S BT )
I A X o R R ) Y T R A R AR X I A TR R Y . O B T R X TR ) R A Y
wr5E.

[10J See Ernest G. Lorenzen, The Quali fication, Classification, or Characterization Problem in the Conflict of Laws, 50
Yale. L. J. 744 (1941).

G [ E3g, 5 744 1L

C123 2R AR A S ST 3 T A T o 5 DT o IS 2 & Il e 2 L 0 o 1 26 i 10 A R 4K 00 JEC O Jg i i F IR R

(133 See J. G. Collier, Conflict of Laws, 3rd ed. , Cambridge University Press, 2001, p. 13.
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XFG, HEAREWERAGE . X RN FI U e W LA 1O U RAIRADE T . E U G2 4R
AU D7 ik B AR AT . IR AN TR AR AT RE S BOR T ik AN R A RE VE 5 4T 42 U XS
G FURE LA PR 25 P U0 BRSSO B N TE AL, TR 50 T R S A T S TE R A R TR

FelE T FA ANy s PSR — R ARk L XA 5% B 3 S A s P el 2R
B R A X G2 SRS . 50 AR TR RO B A e B S . 2 ST R A A S S
SESE SN AR S RO U L AE A R E L RS, TR
SRR PR S HAAR A . T80 R A BT RO B SR AR S 2 AR TR . B T T RESE T SR Y
LT R e P . I T e 5 — 5 TR TR W SRR BT . 55— O TR Tl X T SRR S R
A LTE B AR AR BT TR S A [ S 2 W A R . SR AR S S R A S 7 R W S MV
FEX A A Z 1.

FEAE S PEA S S KR P I TRV PR o A BT 58 0 5 S 40 L 4R AR 5k, R
SR WL WNZE A =R T g A E VN SR oS h & Wy U F vl iRr e S R
BIARG KA, WRWHER G, Wn] FHGEVE N Z ML TR A M S 2 . MR 51% 70 JE 1
A T X O B O T B A MLV R s MR E ARG R L TE B e B Y N P R I Y S S
LA L A LS R . BN, ARG 2B R IR S S IOF R A L. A R
MM B NRRELZ )G, WRIANEAME S “BAFL” BREM. DRI REFENES 5
7 S8k, e G AR, WA E A “EAHES HSEAMEIFARG .
SRBRIEAR G wORDR SR E M N RAUE A IR T8 AR A A RSB A P S A P
ROFE PR R B I A, BT R B R S S SR R SC R . S T3S 5 A S vk R 2 1A 4R ER
FERM ISR, ST X Z 8] R [ SR R

BAEW SN WIEA TABIIATE o B0 5 2 AR5 B i 35 K000 9 M 36k 0 58 1 3 51
98 MR AR F2 5K, kB I AS BRI AL AR X F L Z . AR A N E S A RO Lk
WOE LSS M Rk RN A 25 0 AR TR o A D 2% 3 P R 2% o 5 R0 LA 3 4 oM
Pk U8R A TEE N FORIZF LG R E th R AU B VT B0 O R . i TR % S
JI R BV R RN 5 R S SR A SRR RO XS RO R e 7 B, 2 g K TR T Rk AR 61

(14) See Lawrence Collins (with Specialist Editors) , Dicey, Morrisand Collins on the Conflict of Laws, 14" ed. , Sweet &.
Maxwell, 2006, p. 39.

C153 fi5l (47, sk 4445, 4% 126 01,

(16) S (] R/R « itk CGRZFEIFER), BREMKEE, W4 A1 2003 4EhK, 55 160 T,

Q73 [ kA5, 55164 10,

C187 3% J& AL B IR RS JH E Br FA L B S T4 25 10 . S DUAR e I8 o 28 HE 00 i AR OB FIPE T ) #8 (rb FE L B A
5 HBORAETI) 2007 4E 4, JAHE L ARAL 2007 4R, #5141 BULAF,
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REAT RO 15 0 R EUEMERY A58 . HUA 0 PR O STk LN 1) 3 2 . ZhBE RNk L. A
RE foe 2 R E TG BT RN G232 Sk T A A SR RIS R RAGEH G R . L, B H HIER 2R
I B9 Xk G A S TG BT A S S TR TG R BT R LN . R 0 B B R A A . AR R
T 6 b 125 1) S M R U 55 AR [ e SR U 0 0 PR AR S R BB B . SR T 2 TR A [ SR G AR
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Yho ZHIN R AR DN R . HA R RS SR B SEZ A R IT i . JRABII . g5 1
fat. L, EEPGERA R EE EARSNE LRI AR A RIS BT, (T AR
RS, XEHTE R — BRIz ERE ALk & 17 S AF 7R I R

TEWE RS R, BRAFTEMAN IR, RIS R 5 SR 0% 2 A o S2 408 LR T8 i i ¥
M. UM R S e T A R A B shad e o (R [ PR AATE A A RS R R, B AE = A
R BIEAFSL, B MFF S E AAJRTE B ik AR LR oh SR PR 550 5 A S e 1 s A4 1A
KW HE B RE . P S PEA R 5 [ PR ARL I 8 0 A U B ) 32 T S b AR T A e R R i
. LR AR R 00 o M S A T 2 (BRI SR AN R e T BB A i X . [ B RA TR SR A
MR BT 2%, BRI P AR 2R PR TR IR G @ i UM BLE 507 i .

TE 25 50N R IA Bt 3 H0 DU R iR 8 B 0 D 5 P 3 S 5 4 L R BRI sk s 2 R . 3k E
S R A T AR 8 0 05 gtk 190 EL AR MR D A SRU31 T AR A R S 14 A1 2 1 % 0 32 ML DU 2 5
PRI TR E RS 26, XA e 38 T WP A% b S L D00 o OR 0 2 . A0 105 R 7 4 -
2 DA AEAE AR A0 B RO B9 T e 3 B A R B ik RO i . U A R R R 2
TEBAIHERL N HEAT A . — A BILAG ik A 28 0 SRR 3 T AR s sl i ML) 2 ] 1% v 2 o 1) e 1K ) B
FE o ZAAR R N —UIE R CEL A i S LD 4 A AT 2 LA A7 7 A 2 oy S FIRIL U o 5 Sy 0 A 1)
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S B L L B I e b i U A U S B

TE 25 5 R 1 ] R0 00 R 38 R A B 8 0 5 51 Jl s B R ORI 25K 1 . TR B ) RO Ak
5 L . PR [ 325 R R AR T RE A7 L 8 b S R U o 5 9 etk A 28 F A ] 9 LD ) 7 1

C190 an “w AW By A BRA T L M Al e 0 A7 FR S Rl 5 B AL B B PR 05 1 5 o Al i Rasf T te 2l gy i 27,
(AR N R E B AN R BE AR 2002 4E55 1M, EIZGR 1 B OB A K IURGEE JH v € B, TR A5 51 R IR
) 1] R

(207 Forsyth HHZTE M A8 3C A BTAH 75 IR 00 (9 6 & i A, AR SO — 2518 R 2 HoJid K . See Christopher Forsyth,
Characterization Revisited : An Essay in the Theory and Practice of the English Conflict Laws, 114 L. Q. R. 152
(1998).

213 figl (13, A - EAmERES, % 398 0,
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223 digl (13, =H - BFERE, %398 T,

(23] See Peter North and J. J. Fawcett, Cheshire and North’s Private International Law, 13™ ed., Butterworths, 1999,
pp. 34—35.

(243 Z 0 (48] ke /R « MEh R . (FEERESGE), BRI, LMW 2001 20, 45 55 TURA R .
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(25) Z WAt CEPRRAEP YRR EHIS), 3 ChEERAES REEET) 1999 45, B b L 1999 455,
85102 T, HKTEBRNR: AR LRARE GERBEb) AREN Y i g U ) B, WK S5 R A B VBRI
IR B RN 7 BT S 05D, HACPAT, A 118 TU. S DI AR VR T 1 0 A R AR U A LA DA s TR 1 X 5 R
FG, FTLA MR AL R AR R RIS TS o S IR g DI AR s . A RGBS B X OB AR, 4 5
5 R 1 LU o 5 DR R s A LT R I R R AR DRl b 2 Ik R T O ik e ¢ TR AR SR AH 11 A R

[26] See Veronique Allarousse, A Comparative Approach to the Conflict of Characterization in Private International Law ,
23 Case. W. Res. J. Int’l L. 482 (1991).

273 w5l C161. KUK « fife kA5, 45 194 7T,

(28] Higl (26), Veronique Allarousse 3L, 45 483 W,

(293 M8%, WHG P EAEN . 2 RO0E ERER TR F RO A THEIEMS, BEE RN EIEH P KRR
i phAT . See Zweigert & Hein Kétz, Introduction to Comparative Law, 3rd ed. , Clarendon Press, 1998, p. 37.
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Abstract: As a special legal problem, characterization in private international law is deeply embed-
ded in Savigney’s theory, harassing scholars of several generations in this field. Actually, charac-
terization focuses on the interpretation of operative facts which are part of a conflict rule, so it re-
lates only to the process of choice—of—law, and has nothing to do with the civil judicial jurisdic-
tion.

Among fact, cause of action, legal relationship and legal rule, which is the object of charac-
terization? To a great extent, the confusion girding this issue gives rise to all the controversies a-
round characterization. The answer should be the substantive legal rules (mainly the foreign sub-
stantive rules), based on which the parties state their facts and assert their rights. In fact, char-
acterization reflects a mutual communication between legal rules (especially the foreign rules) and
forum’s conflicts rules. Consequently, the key issues of characterization are to classify foreign le-
gal rules and to resolve the conflicts of characterization.

When the object of characterization is accepted as legal rules, various theories or approaches
on characterization, their strongpoint and weakness as well, will be easily understood. “The lex
fori doctrine” prefers the conflict rules, while “the lex cause doctrine” prefers the substantive le-
gal rules, both of which stand at the opposite ends of the spectrum, reflecting one side of the
same coin and neglecting the other. However, two other approaches, that is, “the comparative
law and analytical law doctrine” and “the new lex fori doctrine”, attempt to surpass the mentioned
two theories by trying to take both ends of the spectrum into consideration. Comparatively, “the
new lex fori doctrine” deeply touches the nature of characterization, while “the comparative law
and analytical law doctrine” is too Utopian to be practical.

In conclusion, the way to characterization remains to be a flexible and unsettled process, like
swing of the pendulum, oscillating between the two extremes of the conflict rules and the sub-
stantive rules, and finally stopping at a certain point based on specific cases. The issue of charac-
terization, naturally, should be resolved by providing the judges with guidance from theories,
principles and approaches, rather than enacting legislative rules by parliament.

Key Words: characterization, the lex fori theory, the lex causae theory, the new lex fori theory
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