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Abstracts: The current system of liability for medical damage, which has developed along with the
on—going of the reform and opening — up of China, has undergone three phases, including the
phase of limiting the patients’ claim for damages, the phase of increasing the burden of proof of
the medical institutions which leads to the defense medical treatments, and the phase of re —
thinking and reflection. The current system consists of three double— track systems in the cause
of action, the compensation standard for medical damage and the identification of liability, and has
a dual structure by differentiating the liability for medical accidents from the liability for medical
faults. Such structure reflects the reality of the chaos in the application of law.

The draft of the tort liability law provides an opportunity for reforming such system. The
basic direction of reform is to insist on the equality of personality and unify the system of liability
for medical damage. The basic requirement of reform is to balance the interests of the victims, the
medical institutions and all the patients, and the fault liability principle is the best balancer to ad-
just them. The principle of equality in litigation weapon should be insisted on to balance the op-
portunities and interests of litigants.

Based on these principles, a single— track and unified system of liability for medical damage
will be constructed. To realize this construction, firstly, the concept of liability for medical dam-
age should be unified by abandoning the concepts of liability for medical accident and liability for
medical fault. Secondly, the liability for medical damage should be divided into three categories,
that is, the liability for medical technical damage, the liability for medical ethical damage and the
liability for medical product damage, and different imputation principles should be applied in dif-
ferent categories. Thirdly, the general standard of medical fault is the current medical level.
Fourthly, the burden of proof in the medical disputes should be scientifically allocated and the
compensation standard for personal injury should be unified and limited. Lastly, the nature of lia-
bility identification for medical damage should be judicial identification.

Key Words: medical damage, liability for compensation, relationship of interest, system reform
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