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{33 Erwin Deutsch, Das Recht der Gefihrdungshaftung, Jura 1983, S. 619.
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WRRAE . ER, Wb inks AR iR, M2 . TP — a8 — i
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AT RBGE A, e D BT R MBS B EHE SR TR TR RE S 5 SRk o B
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{43 Walter Wilburg, Die Elemente des Schadensrechts. Marburg: N. G. Elwert” sche Verlagsbuchhandlung., G. Braun,
1941, S. 28.

53 [A B4, %529 3,

€63 [ L. 5510151,

{73 Ewald Hiicking, Der Systemversuch Wilburgs, Duisburg, 1982, S.127.

{831 Nils Jansen, Die Struktur des Haftungsrechts, J. C. B. Mohr (Paul Siebeck) Tiibingen, 2003, S. 27.
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R TR . P EE L RA G TR WAL E . RIS Bk, R SR B AR s IR 1Y 3h
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grundloskeit) , (199 FLYE 1941 48, R IE/R RIFE H 354 op 2250 DS 16 524 10 B0 7 o B H 5 F ik
— M JEIR R OE R . 2O IR FEIR AR SR AR T IR L S S O AT A D 43 T OE SR R B, A R
4 2o 5 3 AT DU A% T i 6 b g A R G OE TE O R BUE . 20 S IENE AR (Jansen) BFE . 4rHCIE

(23 Z W&o (EBFEI LS ), GALC I m Ra BRA A) 2006 4R, 45 6 &5 317,

(13] Gerd Rinck, Gefihrdungshaftung, Verlag Otto Schwartz & Co. Géttingen, 1959, S. 2.

(14) Erwin Deutsch/ Hans— Jiigen Ahrens. Deliksrecht, Carl Hezmanns Verlag KG. Koéln, 4. Aufl. , 2002, S. 162.

(15) ®/i5| 133, Gerd Rinck 45, 45 20 Wi,

(163 ]J.von Staudingers, Kommentar zum BGB, Buch 2, § 823—825, 1999, S. 16.

[173 Ulrich Bilz, Ersatz oder Ausgleich?, JZ 1992, S. 62.

(183 [A E3C. %5 69 3,

0193 [a B3¢, 55 65 7,

[20] Josef Esser, Grundlagen und Entwicklung der Gefihrdungshaftung, C. H. Beck”sche Verlagsbuchhandlung, Miinchen
und Berlin, 1941, S. 69.

(213 C.—W. Canaris, Die Gefiahrdungshaftung im Lichte der neueren Rechtsentwicklung, JBI. 117 (1995), S. 15.
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[24] Vgl. Gert Briigggemeier, Gesellschaftliche Schadensverteilung und Deliksrecht, Acp 182 (1982), S. 400.
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Abstract: The traditional liability imputation system of tort law is based on fault liability and dan-
ger liability, in which danger liability is considered as an exception to fault liability. The tradi-
tional fault liability principle consists of two facets, that is “Where there is fault, there is liabil-
ity” and “No fault, no liability”. However, as the rising of intercourse safety responsibility
(Verkehrspflichten), the evolution of fault liability and the expansion of liability without fault,
the tort law seems to fall into a state of chaos. Behind the chaotic state, the evolution of liability
imputation system of tort law demonstrates that the principle of “No fault, no liability” has been
gradually replaced by the rising of risk liability.

This fundamental change means that the modern tort law no longer adopts the principle of
“casum sentit dominus”, but distributes the liability of damage without fault between the parties
by deciding who should carry on the risk. The elements of deciding the risk domains includes ac-
quisition of interest, initializing and maintaining risk, reliance, possibility of damage distribution,
possibility of self —protection, and so on. In addition, the theory of risk domain has the ability to
establish an open and dynamic liability distribution system. In individual cases, it can reach the
balance among different elements of considerations.

The new dual liability imputation system of modern tort law should consist of fault liability
and risk liability, and the risk liability can replace all the liability without fault including the dan-
ger liability (Gefahrdungshaftung), liability without fault in intercourse safety responsibility
(Verkehrspflichten) and equitable liability. The legislation of risk liability can adopt the mode of
combining general provisions with specific types of risk liability.

Key Words: fault liability, risk liability, liability imputation system, risk domain theory
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